2016 – MARCH 2018

DEFENSELESS DEFENDERS

REPORT ON THE INFRINGEMENT OF RIGHTS AND GUARANTEES
OF ATTORNEYS IN UKRAINE

DEAR READERS!
We bring to your attention a brief summary of the Report on the
infringement of rights of attorneys in Ukraine that happened
during the period from 2016 to 2018 (the first quarter) prepared
by Advocacy Group for Protection of Rights of Attorneys in
Ukraine and International Society for Human Rights – Ukrainian
Section. It is composed by means of collecting, summarizing
and analysing the information on infringement of rights of
attorneys gathered by Ukrainian National Bar Association
(Committee for Protection of Rights of Attorneys and Guarantee
of Advocacy UNBA), Association of Lawyers of Ukraine,
Association of Attorneys of Ukraine, individual attorneys, and
information from the media.
The Report is one more attempt to draw attention to
threatening trends in an area of observing rights of attorneys
and guarantees of their advocacy. Nonetheless, by preparing
this report, we are aware that a significant number of
infringements of rights of attorneys remains unknown, since
attorneys do not always report such violations. This unfortunate
aspect is an eloquent confirmation that violators of the rights of
attorneys often achieve their goals. Therefore, we sincerely
believe that the information published in this way will become
available to a broader audience and will stimulate solving of
mentioned problems.
With best regards,

Olha Prosyanyuk

Attorney,
Head of the Initiative Group
for Protection of Rights of Attorneys

Anton Alekseyev

Executive Director
of International Society
for Human Rights – Ukrainian Section
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FREEDOM
OF ADVOCACY
Advocacy is an important institution of a state based on the rule of law, which plays a pivotal role in
protecting human rights, including a right to judicial protection. A task of an attorney is to help
people to exercise their rights while facing difficult situation and to protect them, if violations of their
rights may occur. Often, such work is threatening to a defender himself, and an attempt to protect
rights of a client leads to a violation of rights of an attorney.
Infringement of rights of an attorney, ignoring guarantees of advocacy is always a violation of a right
to defence of attorney’s client. This is the right ensured at the national and international levels as one
of defining factors in a democratic society.
Advocacy is directly linked to universal and indivisible values and principles of the United Nations,
especially to human rights and the rule of law. The key role of advocacy in a field of human rights
protection is underlined by the principles of the United Nations adopted in 1990: “to ensure respect
for human rights and fundamental freedoms … it requires that all persons have effective access to
legal services provided by an independent legal profession.”

CONSTITUTION OF UKRAINE, CRIMINAL
CODE OF UKRAINE, CRIMINAL
PROCEDURE CODE OF UKRAINE,
LAW OF UKRAINE ON
THE BAR AND PRACTICE OF LAW:
any interference and obstacles to the exercise
of advocacy is prohibited;
it is prohibited to require an attorney to provide
information that is client-attorney privilege;
life, health, honour and dignity of an attorney
and his/her family members, their property shall
be protected by the state, and impingement on
them shall be punished as prescribed by law;

BASIC PRINCIPLES ON THE ROLE OF
LAWYERS ADOPTED BY THE EIGHTH
UN CONGRESS:

interference with the legal position of an
attorney is prohibited;

where the security of lawyers is threatened as a
result of discharging their functions, they shall
be
adequately
safeguarded
by
the
authorities;
lawyers shall not be identified with their clients
or their clients' causes as a result of discharging
their functions;
lawyers shall enjoy civil and penal immunity for
relevant statements made in good faith in
written or oral pleadings or in their professional
appearances before a court, tribunal or other
legal or administrative authority;
it is the duty of the competent authorities to
ensure lawyers access to appropriate
information, files and documents in their
possession or control in sufficient time to
enable lawyers to provide effective legal
assistance to their clients. Such access should
be provided at the earliest appropriate time;
governments shall recognize and respect that
all
communications
and
consultations
between lawyers and their clients within their
professional relationship are confidential.
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all necessary measures should be
taken to respect, protect and
promote the freedom of exercise of
the profession of lawyer without
discrimination and without improper
interference from the authorities or
the public, in particular in the light of
the relevant provisions of the
European Convention on Human
Rights;
lawyers should not suffer or be
threatened with any sanctions or
pressure
when
acting
in
accordance with their professional
standards;
lawyers should not be refused
access to a court before which they
are qualified to appear and should
have access to all relevant files
when defending the rights and
interests
of
their
clients
in
accordance with their professional
standards.

to bring an attorney to criminal or other
responsibility or to threaten to enforce liability in
connection with exercising his advocacy in
accordance with the law is prohibited;
statements, in particular those that reflect a
position of a client, statements in mass media, if
this does not violate professional duties of an
attorney could not be a basis for bringing an
attorney to justice;
identification of an attorney with a client shall be
prohibited.

CRIMINAL CODE OF UKRAINE
ESTABLISHES RESPONSIBILITY
FOR:
violation of the right to defence by
preventing or failing to provide
promptly an attorney, as well as other
flagrant violation of the right to
defence for a suspect, or accused
committed by an investigator, a
prosecutor or a judge (Article 374);
interference with activities of an
attorney or a representative of a
person through creating, in any form,
obstacles to a lawful activity of an
attorney or a representative of a
person in a provision of legal
assistance, or violation of guarantees
provided by law for their activities and
lawyer-client confidentiality (Article
397);
a threat to violence or violence
against
an
attorney
or
a
representative of a person, as well as
their close relatives, in connection
with activities related to a provision of
legal assistance (Article 398);
intentional destruction or damage to
property belonging to an attorney or a
representative of a person, or their
close relatives, in connection with
activities related to a provision of
legal assistance (Article 399);
murder or attempted murder of an
attorney or a representative of a
person, or their close relatives, in
connection with activities related to a
provision of legal assistance
(Article 400).

CONCLUSION
The problem of the Ukrainian legal reality is ignoring the requirements of laws, first
and foremost, by law enforcement agencies, courts, and senior government
officials, that are responsible for their observance.
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INFRINGEMENT
OF THE RIGHTS
OF ATTORNEYS
identification
of an attorney
with a client:

detention of attorneys;
pressure on attorneys from politicians
and public.

Through identification with a client, attorneys are subjected to pressure from a side of politicians, law
enforcement officers, public, etc. Especially, it concerns attorneys of former country leaders,
ex-officers of law enforcement agencies or opposition activists, as they are often identified with their
clients. Not only citizens and media representatives do this, but investigators, prosecutors and judges.
This situation of identification is perceived as normal by court and society, which is even greater
threat to human rights, than just facts of identification.

extrajudicial
instruments
of influence
on attorneys:

murder of attorneys;
attacks on attorneys;
damage to properties of attorneys;
threats and harsh language.

34 cases of violence against attorneys
were officially registered:

involvement of an attorney as a
witness in a process;
searches in offices and premises of
attorneys;
criminal prosecution of attorneys;
initiation of bringing of attorneys to
disciplinary justice for lawful actions.

criminal and
disciplinary
prosecution of
attorneys or threats
of persecution:

Attorneys may be arrested for providing legal assistance to their clients without sufficient legal
grounds and in violation of a procedure of criminal proceedings guaranteed by the Criminal
Procedure Code of Ukraine.
There are frequent attempts to interrogate an attorney as a witness in order to exclude his
participation as a defender by changing his status. For the same purpose, and additionally, for
obtaining data constituting client-attorney privilege, a negative practice of conducting searches in
offices and at home of attorneys exist.
There are frequent cases of appeals of procedural opponents, representatives of judicial and law
enforcement agencies with complaints about bringing an attorney to disciplinary justice, in order to
influence the legal position of an attorney.

failure to provide
attorneys with
access to their
clients and
removal of an
attorney from
a process:

non-fulfilment of duties related to a
client delivery to participate in a
court session;
abuse of the right to engage public
defender.

Committed by representatives of:
state bodies
police

There are more attempts to withdraw attorneys under contract (whom a client chooses
independently) from a process by replacing them with public defenders.
Detainees are not informed about their right to choose an attorney, they are not granted with the
opportunity to invite an attorney whom they wish to see as their defender, and no possibility to
contact an attorney and ask him/her to provide legal assistance.

Security Service of Ukraine
National Anti-Corruption
Bureau of Ukraine
tax authorities
QUANTITY OF CLAIMS

member of the parliament
radical groups

suppression of evidence;
interference in interrogation of
witnesses;
lack of possibility to communicate
with a client in confidential manner.

violation of basic
principles of legal
proceedings:

unidentified persons

– the first quarter of 2018

When collecting evidence, attorneys face complete ignorance of attorneys’ requests from a side of
public officials or receive formal replies, which contain no required information.

INCLUDING FIVE MURDERS (ATTORNEYS YURII HRABOVSKYI, VIKTOR LOIK, TETIANA
POPOVA, VALERII RYBALCHENKO AND IRYNA NOZDROVSKA) AND TWO ATTEMPTED
MURDERS.

Law enforcement officers often hinder a study of evidence, insisting on considering only protocols of
inspection, expert opinions, and the text of the indictment. The same situation is observed while
attorneys get acquainted with evidence while working with witnesses.
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DATA ABOUT THE
ELIGIBILITY
AFTER LAWYERS
under Art. 397 of the Criminal Code (interference with activities of an attorney or a
representative) – 451 (75.5% of all officially registered violations);
under Art. 398 of the Criminal Code (threat or violence against an attorney or a representative)
– 127 (21.3%);
under Art. 399 of the Criminal Code (intentional destruction or damage to a property of an
attorney or a representative) – 16 (2.7%);

WAYS TO OVERCOME NEGATIVE TENDENCIES

PREVENTION
OF VIOLATIONS
OF ATTORNEYS’
RIGHTS

under Art. 400 of the Criminal Code (assault on a life of an attorney or a representative of a
person in connection with activities related to a provision of legal assistance) – 3 (0.5%).

Closed
criminal
proceedings
Left
unattended

Brought
to trial

Coordination of actions of parties involved will allow to involve
specialists from various fields with sounding expert potential, to
strength both horizontal and vertical relations. It should include
a development of advocacy cooperation and a
self-government, an international communication, a
cooperation of representatives of an advocacy community,
courts, prosecutors, international and national socio-political
groups, etc.

QUANTITY OF APPLICATIONS INTRODUCED
TO THE NATIONAL REGISTER OF PRE-TRIAL INVESTIGATIONS
The provided statistics includes only cases when the lawyer applied for crime and the competent
person of the law enforcement agency (investigator or prosecutor) introduced data to the National
Register of Pre-Trial Investigations. Statistics does not comprise the cases where, according to law
enforcement authorities, unlawful actions against an attorney were not related to his/her
professional activities (such acts further to communication to the National Register of Pre-Trial
Investigations are qualified under general articles of the Special Chapter of the Criminal Code of
Ukraine).

CONCLUSION
All tendencies of infringement of the rights of attorneys have a single motive –
preventing an attorney from fulfilling his/her functions as a defence counsel in a
trial. One of the proof is the fact of initiating criminal proceedings against an
attorney under the article introduced to the Criminal Code of Ukraine in 2018, i.e.
Art. 400-1 of the Criminal Code of Ukraine (Representation in court without
authorities).
Initiators of these processes try to prevent unbiased judicial proceedings, and aim
to obtain a favourable to them court decision at any cost. Individuals who violate
the rights of attorneys destroy an international system of universal values, abusing
basic concepts of this system such as the rule of law and human rights.
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Building an awareness should be one of the actions aimed to
prevent violations of the rights of lawyers. Its main activity is
educate government agencies whose representatives often
become involved in violations of the rights of attorneys. This
includes such authorities as the Public Prosecutor's Office, the
Prosecutor General’s Office of Ukraine and its departments, the
Ministry of Internal Affairs, courts, the Security Service of Ukraine,
bodies of the state fiscal service, specialized bodies, e.g. NABU,
etc. It is also important to hold events for an attorney
community; for example, attorneys who provide free secondary
legal aid should clearly understand, in which cases their
participation in a process does not facilitate its implementation,
but, on the contrary, violates the right to defence. Another
preventive measure against violation of the rights and
guarantees of advocacy is an improvement of Legislation in this
field.

INTERNATIONAL
MECHANISMS
FOR
PROTECTING
THE RIGHTS
OF ATTORNEYS

COORDINATION OF
ACTIONS OF
PARTIES INVOLVED

Utilisation of international mechanisms to protect the rights of attorneys
is not limited, as it may seem at first glance, solely to a submission of
individual complaints to the European Court of Human Rights. We shall
remind that its jurisdiction includes violations of the Convention for the
Protection of Human Rights and Fundamental Freedoms by the
Member States of the Council of Europe. However, in addition to
standard complaints, this institution has also so-called third-party
intervention that allows drawing attention of the ECtHR to negative
tendencies in the field of human rights violations. Such an opportunity
should be used in solving the problem of violation of the rights of
attorneys in Ukraine. Another international instrument specially
established to counteract violations against judges and attorneys is
the United Nations Special Rapporteur on the Independence of
Judges and Lawyers. A Special Rapporteur may intervene in state
affairs in specific cases of alleged violations of human rights, which are
in scope of his/her mandate. Such intervention may relate to human
rights violations that have already occurred, occur now or probably
will happen. Therefore, accompanied by full cooperation between
representatives of the advocacy, civil society institutions and other
parties involved, this institution can become an effective tool for
protecting the rights of attorneys and legal profession.

CONCLUSION
In general, every case of violations of the rights of an attorney requires close
attention from public authorities, civil society and international institutions. It should
be regarded as an offensive against basic human values such as human rights and
the rule of law, since it violates not only individual rights of an attorney, but also
seriously weakens opportunities of the profession of lawyer to perform its functions
to protect these values.
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