DEFENSELESS DEFENDERS

REPORT ON THE INFRINGEMENT OF RIGHTS AND GUARANTEES
OF ATTORNEYS IN UKRAINE

Advocacy is an important public institution with a key role in protecting human rights,
including the right of defence. An attorney’s task is to help a person exercise his/her rights
in a challenging life situation and to protect them should there be a threat of violation. It is
quite common for such work to be a threat to a defence counsel, and an attempt to
protect a client’s rights may result in violation of the rights of attorneys. Such cases require
close attention from state agencies, civil society and international institutions, since they
can significantly weaken the ability of advocacy to perform its functions.
This joint report of the representatives of the Ukrainian Bar Association and the Ukrainian
public has been complied to draw attention to cases of attorneys' rights being violated in
2016, 2017, and in the first quarter of 2018. It highlights the main trends in violations of
attorneys rights, which are qualified based on sources of international human rights law and
the practice of the European Court of Human Rights.
Information provided by lawyers, regional attorneys boards, representatives of the public
and mass media, the National Association of Attorneys of Ukraine, the International Human
Rights Society, the Association of Attorneys of Ukraine, attorney board of Odesa region,
recommendations of the “Support of reforms in the field of justice in Ukraine” project were
taken into account, as well as regulations of international organizations and practice of the
European Court of Human Rights.

The report consists of three parts:

PLACE OF ADVOCACY IN THE VALUE SYSTEM
OF THE INTERNATIONAL COMMUNITY
ANALYSIS OF THE FACTS OF VIOLATIONS OF THE RIGHTS
OF ATTORNEYS IN UKRAINE
SUGGESTIONS FOR OVERCOMING
NEGATIVE TRENDS IN THIS AREA
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FREEDOM OF LEGAL PRACTICE AS ONE
OF THE BASIC ELEMENTS OF A LEGAL
AND DEMOCRATIC SOCIETY
THE ROLE OF LEGAL PRACTICE AND THE PRINCIPLE OF THE RULE OF LAW
IN THE SYSTEM OF UNIVERSAL HUMAN VALUES
The main source that
outlines universal human
values is the UN system of
regulations.
The universal and indivisible
core values and principles
of the United Nations
include human rights, the
rule of law and democracy.

The UN is an organization, which unites almost all sovereign
countries, its instruments (declarations, covenants, etc.) are
recognized by the overwhelming majority of states in the world
and are not only utilitarian but also value-oriented.

TO V I OLATE THE RI GHTS OF ATTORNEY S MEANS TO G E T O FF TH E
PAN-EUROPEAN PATH OF D EV ELOPMENT
The interlinking of legal practice and UN core values is enshrined in the Organisation’s regulations.
The common denominator is the idea of human rights enshrined in the UN Charter

UNIVERSAL
DECLARATION
OF HUMAN RIGHTS

INTERNATIONAL
COVENANT ON CIVIL
AND POLITICAL RIGHTS

Universal and indivisible core values and principles1:

human rights
the rule of law
democracy

BODY OF PRINCIPLES
FOR THE PROTECTION
OF ALL PERSONS UNDER
ANY FORM
OF DETENTION
OR IMPRISONMENT

BASIC PRINCIPLES
ON THE ROLE
OF LAWYERS

provide details of the concept of human rights, ensures its legal execution and form mechanisms
for the exercise of these rights, which are inextricably connected with legal practice

MANIFESTATIONS OF CRISIS OF THE RULE OF LAW IDEA

The universal nature of UN core values is also manifested in the European regulations, which in many
respects repeat the United Nations principles

LEGAL PRACTICE IS DIRECTLY RELATED TO

human rights

the rule of law

On the one hand, defence is an inalienable
right of every person, on the other – a
necessary attribute of a law-governed state
(based on the rule of law principle)2.
Systematic violations and restrictions of legal
practice lead to a departure from core
values, distort the very practice of generally
accepted international relations, which are
based on a complex structure of
contractual obligations.

It is obvious that substitution of the real
implementation of the rule of law3 by
declarative and formal actions aimed at
covering up the so-called "supremacy of
expediency" (political, economic, or any
other), which is intensifying, will inevitably
lead to a crisis in the entire architecture of
core values. The supremacy of "expediency"
deprives the basic concepts of the most
important component – equality, "equality
in human rights ... in democracy ... in the rule
of law..."
The increasing legal nihilism is also a threat,
since lengthy ignoring of this state of affairs
generates addiction. Society (both at
national and international levels) might start
to regard departure from the rule of law as
something ordinary, even when the formal
attributes of a law-governed state are
preserved.
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EUROPEAN
CONVENTION
ON HUMAN RIGHTS

REPORT OF THE
PARLIAMENTARY ASSEMBLY
"PRINCIPLES OF THE RULE
OF LAW"

RECOMMENDATION OF THE
COMMITTEE OF MINISTERS TO
MEMBER STATES ON THE FREEDOM
OF EXERCISE OF THE PROFESSION
OF LAWYER

constitutes the main source of
law of the European Court of
Human Rights, which contains
guarantees of human rights
and legal practice4

underline
the
commitment
to
the
values of democracy, the
rule of law and human
rights

underline the fundamental
role
that
lawyers
and
professional associations of
lawyers play in ensuring the
protection of human rights
and fundamental freedoms;
desire to promote the freedom
of exercise of the profession of
lawyer in order to strengthen
the rule of law, in which
lawyers take part, particularly
in the role of defending
individual freedoms; conscious
of the need for a fair system of
administration of justice which
guarantees
the
independence of lawyers in
the
discharge
of
their
professional duties without any
improper restriction, influence,
inducement, pressure, threats
or interference, direct or
indirect, from any quarter or
for any reason5

Restrictions on the freedom of legal practice
and violations of the rights of attorneys are a
violation of international law and departure
from core values (recognized at global and
European levels). This issue cannot be
reviewed solely as part of "procedural
confrontation"
between
attorneys
and
representatives of authorities, since it affects
the very essence of the international system of
law and ideological basis of modern society.
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PRESSURE ON ADVOCACY AS A VIOLATION OF NATIONAL AND
INTERNATIONAL LAW
Violation of the rights of attorneys not only undermines the core values of modern society, it also
violates specific provisions of international law enshrined in numerous international and
interregional regulations.

INTERNATIONAL GUARANTEES OF ADVOCACY
As part of United Nations regulations:

At European level:

Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,
1988

Basic Principles on the Role of Lawyers, 1990

provides for guarantees of advocacy:
"Everyone charged with a criminal offence has the following minimum rights: ... to defend
himself/herself in person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free of charge when the interests of justice so
require"8 (item 3 (c) Article 6)

directly regulate the rights of attorneys, define the key role of advocacy in human rights
protection: "to ensure the protection of human rights and fundamental freedoms ... all
necessary measures should be taken to ensure that all persons have effective access to
legal services provided by independent lawyers"7.

Recommendation of the Committee of Ministers to Member States on the freedom of exercise
of the profession of lawyer

guarantees a detained person the right of defence6.

Basic principles:
where the security of lawyers is
threatened as a result of discharging of
their functions, they shall be adequately
safeguarded by the authorities (item
17);
lawyers shall not be identified with their
clients or their clients' causes as a result
of discharging of their functions (item
18);
no court or administrative authority
before whom the right to counsel is
recognized shall refuse to recognize the
right of a lawyer to appear before it, for
his or her client, unless that lawyer has
been disqualified in accordance with
national law and practice and in
conformity with these principles (item
19);
lawyers shall enjoy civil and penal
immunity for relevant statements made
in good faith in written or oral pleadings
or in their professional appearances
before a court, tribunal or other legal or
administrative authority (item 20);
it is the duty of the competent
authorities to ensure lawyers access to
the appropriate information, files and
documents in their possession or control
in sufficient time to enable lawyers to
provide
effective
legal
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European Convention on Human Rights

assistance to their clients. Such access
should be provided at the earliest
appropriate time (item 21);
governments shall recognize and respect
that
all
communications
and
consultations between lawyers and their
clients within their professional relationship
are confidential (item 22);
codes of professional conduct for lawyers
shall be established by the legal
profession through its appropriate bodies,
or by legislation, in accordance with
national law and custom and recognized
international standards and norms (item
26);
disciplinary proceedings against lawyers
shall be brought before an impartial
disciplinary committee established by the
legal profession, before an independent
statutory authority, or before a court, and
shall be subject to an independent
judicial review (item 28);
all disciplinary proceedings shall be
determined in accordance with the code
of professional conduct and other
recognized standards and ethics of the
legal profession and in the light of these
principles (item 29).

underline the fundamental role that lawyers and professional associations of lawyers play in
ensuring the protection of human rights and fundamental freedoms, and also desire to
promote the freedom of exercise of the profession of lawyer in order to strengthen the rule of
law9

Basic principles:
all necessary measures should be taken to
respect, protect and promote the
freedom of exercise of the profession of
lawyer without discrimination and without
improper interference from the authorities
or the public, particularly in the light of the
relevant provisions of the European
Convention on Human Rights (item 1);
lawyers should not suffer or be threatened
with any sanctions or pressure when acting
in accordance with their professional
standards (item 4);

lawyers should not be refused access to a
court before which they are qualified to
appear, and should have access to all
relevant files when defending the rights
and interests of their clients in accordance
with their professional standards (item 7);
all lawyers acting in the same case should
be accorded equal respect by the court
(item 8).

International provisions and guarantees of advocacy have been enshrined in
detail at both world (UN) and European (Council of Europe) levels of international
law. The national regulation of advocacy is largely based on these international
instruments, complies with them and is generally a direct borrowing of text from
international provisions.
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THE CRIMINAL PROCEDURE CODE OF UKRAINE

NATIONAL
GUARANTEES
OF ADVOCACY

The Constitution
of Ukraine

guarantees
exercise
of
practice

the
legal

suspected and accused persons are granted the following rights:

The Criminal Code
of Ukraine

The Criminal
Procedure
Code of Ukraine

The Law of Ukraine
"On the Bar
and Practice
of Law"

provides for a number
of leverage tools,
ranging
from
the
possibility of quashing
a decision, which was
delivered
with
a
violation of the right to
defence (Article 409
of
the
Criminal
Procedure Code of
Ukraine (hereinafter –
the “CPC”)), to liability
for
unlawful
acts
against an attorney
pursuant to effective
legislation of Ukraine

provides
for
guarantees of the
right
of
defence,
which
reflect
the
provisions defined by
the Body of Principles
for the Protection of
All Persons under Any
Form of Detention or
Imprisonment, 1988,
and
the
Basic
Principles on the Role
of Lawyers, 1990

de facto reflects the
above provisions of
international
legal
instruments and treaties

THE CONSTITUTION OF UKRAINE
guarantees a detained person the right of defence in court, adherence to adversarial
procedure and the principle of equality of all participants in a trial (Article 129). The legal status
and the guarantee of independence of legal practice were also enshrined at the level of the
Basic Law (Article 1312) following the amendments to the Constitution dated 2 June 2016.

THE CRIMINAL CODE OF UKRAINE
provides liability for:
violation of the right of defence by denying access to or failing to provide a defence counsel
in a timely manner, as well as other gross violations of the right of a suspected or accused
person of defence committed by an investigator, prosecutor or judge (Article 374);
interference with the activities of a person’s defence counsel or representative by creating
obstacles in any form to the lawful activity of a person's defence counsel or representative
providing legal aid, or violation of the guarantees of their activities and legal professional
privilege provided by law (Article 397);
threatened violence or violence against a person’s defence counsel or representative, as well
as their close relatives in connection with activities related to the provision of legal aid (Article
398);
deliberate destruction or damage to property belonging to a person’s defence counsel or
representative or their close relatives in connection with activities related to the provision of
legal aid (Article 399);
murder or attempted murder of a person’s defence counsel or representative or their close
relatives in connection with activities related to the provision of legal aid (Article 400).
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to have a defence counsel provided immediately upon request, and to meet with him/her
before the first interrogation, provided that the conditions ensuring the confidentiality of
communication are observed;
to a confidential visit by an attorney without restrictions in number and duration;
to have a defence counsel present during the interrogation and other procedural actions;
to receive legal aid from a defence counsel at the expense of the state in cases stipulated by
the Criminal Procedure Code of Ukraine and/or the law regulating the provision of free legal
aid, including in connection with the lack of funds for payment of aid.

THE LAW OF UKRAINE "ON THE BAR AND PRACTICE OF LAW"
Article 23 provides for the necessary guarantees:
any interference and obstacles to the exercise of legal practice are prohibited;
it is prohibited to require an attorney, his/her assistant, trainee, a person employed
by/employing an attorney, a law firm, attorneys at law, as well as a person whose licence to
practice law is terminated or suspended, to provide information that is attorney-client
privilege. It is prohibited to question the specified persons on these matters, except when a
person who entrusted the relevant information has released the specified persons from the
obligation to keep it confidential in accordance with the procedure established by law;
an attorney is guaranteed equality of rights with other participants in proceedings, adherence
to adversarial procedure and freedom to provide evidence and prove the credibility thereof;
life, health, honour and dignity of an attorney and his/her family members, their property are
protected by the state, and offences against such are punishable by law;
an attorney is guaranteed the right to safety during participation in criminal proceedings in
accordance with the procedure established by law;
interference in an attorney’s legal position is prohibited;
it is prohibited to bring criminal or other actions against an attorney (a person whose licence to
practice law is terminated or suspended), or threaten to impose liability in connection with
practicing of law by him/her in accordance with legislation;
attorney’s statements in a case, including those reflecting a client’s position, statements in
mass media, unless it violates attorney’s professional duties, may not be the basis for
prosecuting an attorney;
it is prohibited to identify an attorney with a client.
A special procedure shall apply for bringing disciplinary actions against attorneys, special procedures are
stipulated for carrying out operative investigative activities and investigative actions, detention and
applying measures of restraint; notice of suspicion of an attorney in committing a criminal offence may
only be served by the Prosecutor-General, his/her deputy, a prosecutor of the Autonomous Republic of
Crimea, a region, of Kyiv and of Sevastopol.

In general, the national legislation of Ukraine on determining and enshrining the
rights of attorneys and guarantees of professional activity, as well as liability for
violating such provisions, complies in full with the texts of international instruments
on the rights of attorneys.
The key issues preventing the implementation of rights include: failure of
law-enforcement agencies, courts, representatives of the authorities and the
overwhelming majority of “activists” to observe such provisions, high level of
legal nihilism, in particular at the highest level of government, the lack of real
cases of prosecution of persons guilty of violating the rights of attorneys. The latter
is due to the lack of real reforms in the law-enforcement system and changes in
mentality among the representatives of the relevant bodies.
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ANALYSIS OF VIOLATIONS OF THE RIGHTS
OF ATTORNEYS FOR THE PERIOD
FROM 2016 TO THE FIRST QUARTER OF 2018
INCLUSIVE

GENERAL TRENDS
IN VIOLATIONS
OF ATTORNEYS RIGHTS

CASES OF VIOLATIONS OF THE RIGHTS OF ATTORNEYS: MAIN TRENDS
In order to understand the situation with violation of attorneys rights, the information is presented
about the number of criminal cases registered during the period 2016, 2017, January-February 2018
under Articles providing for liability for violation of attorneys' professional rights and guarantees
(Article 397 to 400 of the Criminal Code of Ukraine (hereinafter – the "CC”)10.

identification of an attorney
with a client:

detention of attorneys;
pressure on attorneys by politicians
and the public.

out-of-court instruments
of influence on attorneys:

murder of attorneys;
attacks on attorneys;
damage to property of attorneys;
threats and verbal harassment.

under Article 397 of the CC (interference with the activities of a defence counsel or
representative)- 451 cases (75,5 % of all officially registered violations);
under Article 398 of the CC (threat or violence against a defence counsel or
representative) - 127 cases (21,3 %);
under Article 399 of the CC (intentional destruction or damage to the property of a defence
counsel or representative) - 16 cases (2,7 %);
under article 400 of the CC (endangering life of a person’s defence counsel or representative
in connection with activities related to the provision of legal aid) - 3 cases (0,5 %).
315

267 (44,7%)
Criminal
proceedings
closed

234
4911

326 (54,5%)
Dismissed

5 (0,8 %)

criminal and
disciplinary prosecution,
or threats of prosecution,
of attorneys:

Submitted
to court

OFFENCES

bringing a defence counsel as a witness
in proceedings;
searches of attorneys’ offices and
residence;
criminal prosecution of attorneys;
bringing disciplinary actions against
attorneys for lawful acts.

– 2016
– 2017
– January-February 2018

NUMBER OF APPLICATIONS
ENTERED INTO ERDR

For instance, in Odesa Region 14 applications were filed by attorneys with the Regional Bar Council for
violations of their professional rights in 2017, and 5 — for the first quarter of 201812.

For the first time in February 2018, data on an offence qualified under Article 400-1
of the CC of Ukraine ("Representation in a court without a power of attorney") was
entered into the ERDR.
Every year the number of cases increases:
1. commitment of criminal offences against attorneys in connection with their
professional activities (with low level of solving);
2. violation of the attorneys' professional rights and guarantees;
3. failure by law-enforcement agencies to respond to the attorneys’
applications for violating their rights and completely ignoring cases of violations of
such rights and failure to bring criminal actions against the offenders13.
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denying attorneys access
to their clients and removal
of a defence counsel
from proceedings

failure to fulfil duties on ensuring presence
of client for participation in a court
hearing;
abuse of the right to engage public
defenders.

violation
of the basic principles
of judicial
proceedings

failure to accept evidence of defence
or disregarding of such evidence;
interference with questioning of witness;
lack of confidential communication with
a client.
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IDENTIFICATION
OF AN ATTORNEY
WITH A CLIENT
The complicated socio-political situation in Ukraine on prosecution of political opponents of
those in power, first of all, creates a situation where attorneys who defend persons who were the
country’s former leaders, former employees of law-enforcement agencies or opposition activists
against criminal prosecution are often identified with their clients. Attorneys are identified with
their clients not only by citizens or the media (who are not professional lawyers). Even
investigators, prosecutors and judges are disrespectful of attorneys who protect such a
suspected person14.

Andrii Tsyhankov

attorney of opposition politician Oleksandr Onyshchenko
He was detained on 24 October 2016.

The purpose of bringing a criminal action against attorneys is not the
investigation of real, possible or imaginary offences, but only the removal of
attorneys from the process of defending clients in politically charged matters.

DETENTION OF ATTORNEYS
Oleksandr Chibirdin
attorney

In custody from 23 March 2017 in Odesa a pre-trial detention centre without any notice of
suspicion being served by an authorized person and in the absence of evidence of the
charged offence. The sole purpose of all efforts of the prosecution and court is to hold the
attorney in custody. As stated in the letter, Oleksandr Chebirdin has severe health issues, and
being held in a penitentiary institution deprives him of the possibility to get proper medical
examination and treatment, which is a direct threat to his life15.

PRESSURE ON ATTORNEYS BY POLITICIANS AND THE PUBLIC
The identification of an attorney with a client by the media, politicians or public activists does not
directly lead to their criminal prosecution19, , but creates serious obstacles for legal practice, causes
psychological pressure on defence counsels. Special attention should be paid to cases of
identification of attorneys with their clients by representatives of the political elite.

Vitaliy Serdyuk, Ihor Fedorenko,
Bohdan Bilenko, Andriana Fozekosh

attorneys of the former president of Ukraine Viktor Yanukovych

Volodymyr Liushyk
attorney

In May 2017 was the subject of ungrounded criminal prosecution. During the detention,
officers of the Security Service of Ukraine committed acts against the attorney with the
elements of torture, and the attorney himself was detained for several months without any
notice of suspicion served by an authorized person. Furthermore, when considering a petition
filed by the prosecution for the preventive measure of pre-trial detention the investigating
judge took the liberty of saying the phrase "so-called legal practice" in respect of the
attorney, that is, he neglected the necessity of observing the guarantees of the legal
practice provided for by law in regard of the person of the attorney’s client and the right of
defence of the latter16.
According to available information, neither criminal proceeding is being de facto
investigated, investigative actions are sabotaged by the pre-trial investigation bodies, and
the offenders evade responsibility.

Oleksandr Serhiienko

attorney of opposition politician Oleksandr Onyshchenko
On 19 July 2016 he was detained. He was charged with "providing legal advice and
defence of a client" who is regarded as a criminal. However, such actions within
international law and national legislation of Ukraine are not only illegal but, on the
contrary, they are, in fact, an attorney’s professional duty. During the repeat detention ,
attorney Serhiienko was subjected to torture by officers of the National Anti-Corruption
Bureau of Ukraine, which lead to bodily injuries, in particular, injury to the right knee joint,
which required surgical treatment. It was impossible to perform surgery at the pre-trial
detention centre, and only after applying to the ECHR and the Court’s request to the
Government of Ukraine in February 2017, was Oleksandr Serhiienko operated on in a
hospital in early March 201718.
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In the case against the former president of Ukraine, Viktor Yanukovych20, empowered
witnesses often accused during their statements to a court the defence counsels of the
former president of being connected with the Russian Government and committing other
actions that under certain circumstances may subsequently be interpreted as criminal
offences21.
On 15 February 2017, one such witness, Oleksandr Turchynov, Secretary of the National
Security and Defence Council of Ukraine (hereinafter – the “NSDCU”), said that attorneys of
the former president "were protecting the interests of Russia." He believed that attorneys had
informal relations with the Russian Government, since they "were repeating the versions of
the 2014 events disseminated by the Russian media." During the questioning, Turchynov
repeatedly returned to the topic of possible relationships between attorneys and the Russian
Government. For example, having stated that the Ukrainian military from Crimea who
defected to Russia were "traitors who made their choice," the NSDCU Secretary said that
attorneys also had to make their choice22.
On 21 February 2017, during the questioning of Petro Poroshenko, the President of Ukraine, as
a witness, he argued that the use of the interpretations of events in the Crimea and Eastern
Ukraine, positions similar to those of the Russian media and Russian state authorities (and
those contradicting the official position of the Ukrainian authorities), was an element of
hybrid war and propaganda. As these statements were made as a commentary on the legal
position in the case of Viktor Yanukovych's attorneys, such statements may be interpreted as
"a warning" from the President’s attorneys23.
The former president's attorneys are also accused by the prosecutor's office of cooperating
with the Russian Government. The prosecution believes that one of the tasks of attorneys is to
involve the competent authorities of Russia in the trial so that they could influence the
progress of the process24.
Therefore, defence counsels of the former president are accused of cooperating with Russia
directly at court hearings. The client is accused of committing the same actions. However, it
is worth reminding here that the Law prohibits not only to identify an attorney with a client,
but also to influence the legal position of an attorney in a case and bring any action against
him/her for a legal position25.
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Such actions by high-ranking officials and the prosecutor's office are a
form of pressure on attorneys, since they can be interpreted as a threat
by the authorities to prosecute their own attorneys for cooperating with
the Russian Government (the existence of criminal proceedings against
journalists who are believed by the authorities to cooperate with Russia
only make such threats more real).
According to the ECHR, suspicion by participants in the process of
"increased attention" by public authorities may be sufficient reason to
contest the compliance of proceedings with the requirements of a fair
trial (Kinsky v. The Czech Republic case).

OUT-OF-COURT INSTRUMENTS
OF INFLUENCE ON ATTORNEYS

34 cases of violence against attorneys
were officially registered29:
19
10

Kyrylo Lehkykh, Valentyn Rybin

attorneys of Oleksandr Shcheholiev, SBU (Security Service of Ukraine) General

5

On 10 October 2017, representatives of the public present in the courtroom repeatedly
shouted out insults about attorneys, calling them "separatists", "Putin’s agents" and so on.
At the same time, the court did not respond to such statements from those present, until
the defence counsels requested to reprimand the activists. Such situations are dangerous
for attorneys, as they are often accompanied by attacks on defence counsels26.

CASES
– 2016
– 2017
– first quarter of 2018

Identification of attorneys with clients is often of a "preparatory"27 nature, it is a
prerequisite for another violation of the rights of attorneys. Its goal is to legitimise
further criminal prosecution, attacks or other forms of pressure on attorneys. At
first, an image is created that an attorney is involved in some unlawful activity,
and then the general public has no doubt that restriction of the rights of
attorneys is substantiated.
An attorney who works in circumstances of constant risk of being attacked by
radically-minded groups of persons (who regard an attorney as a client’s
accomplice), or being arrested for an overly active position in defending a
client, is forced to form his/her legal position taking into account the protection
not only of a client but also of himself/herself, and thus may not ensure a client
the appropriate level of legal aid.
Such a situation not only violates the provisions of national legislation and
international law, but also contradicts the practice of the ECHR whose position
on pressure on attorneys is set out in the Elci and Others v. Turkey and
Kolesnichenko v. Russia cases. The ECHR emphasizes the central role of
advocacy in the administration of justice and supporting the rule of law. Legal
practice free from any unreasoned obstacles is an essential component of a
democratic society and a prerequisite for the effective implementation of
provisions of the Convention for the Protection of Human Rights and
Fundamental Freedoms, in particular, the guarantees of a fair trial and the right
of a person to security. Thus, prosecution or harassment of lawyers strikes at the
very heart of the European Convention system28.
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Committed by representatives
of:

15
6
5
1
2
1
2
12

state authorities
Police
SBU
NABU
tax authorities
MPs
radically-minded groups
"unidentified persons"

MURDERS OF ATTORNEYS
Yurii Hrabovskyi

attorney of Russian citizen Aleksandr Aleksandrov (former GRU
(USSR Main Intelligence Directorate) officer
On 6 March 2016, it was reported that the attorney
disappeared. On 20 March 2016, a person suspected in the
organization of attorney’s disappearance was detained.
Anatolii Matios, Chief Military Prosecutor of Ukraine, stated that
the operation to kidnap the attorney was planned by "former
Ukrainians" and special services of the Russian Federation "to
create an image" at the final stage of trial of Russian special
forces officers. On 25 March 2016, A. Matios reported that the
body of the murdered attorney, Yurii Hrabovskyi, was found at
4:00 p.m. in an abandoned former collective farm garden, 20
km from Zhashkiv (Cherkasy Region). Attorneys cast doubt on
the version given by the prosecutor's office, since Yurii
Hrabovskyi was a well-known attorney and participated in
many high-profile cases30.
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ATTEMPTED MURDERS OF ATTORNEYS

Viktor Loiko
attorney

Killed on 14 March 2016 in his office in Kharkiv. The attorney
specialised in criminal cases, in particular, in 2010 he represented
the interests of defendants in two drug trafficking cases within the
Police31.

Olena Harmash
attorney

In April 2016 in Kharkiv, unidentified persons fired at the roof of the attorney’s home using a
grenade launcher, where she lived with her family.

Serhii Kozachenko
attorney

Tetiana Popova
attorney

Killed on 22 December 2016 in Kharkiv Region immediately after
leaving her office. Representatives of the bar’s self-government
body blame the murder on the professional activity of Popova.
According to the National Police in Kharkiv Region, as a result of
the attack, the female attorney was knifed and suffered a
cervical fracture.

Valerii Rybalchenko
attorney

Shot dead on 21 January 2017 in Kyiv, he died in hospital. According to the investigation, one of
the main versions of the motive for his murder was the professional activity of the attorney.

Iryna Nozdrovska
attorney

The attorney’s body was found on 1 January 2018 in the river near
Kyiv. On 27 December Iryna succeeded in compelling Kyiv Court
of Appeals to order a repeat (at the time of appealing against
the verdict) 60-day arrest of Dmytro Rossoshanskyi, who was
shortly earlier sentenced to 7 years imprisonment for a fatal road
accident, which led to the death of the attorney’s sister. The
investigation considers four versions: (1) professional activity, (2)
last road accident case, (3) hooliganism, (4) attempted rape32.
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In July 2016, the attorney was shot dead by unidentified
persons in Kyiv, and a year before that two military
grenades were thrown at his yard. The attorney was
forced to go on hunger strike due to no investigation of
these circumstances by the prosecutor's office and the
National Police. However, the perpetrators of the crime
were neither found nor punished.

Vitaliy Serdyuk

attorney of the former president of Ukraine Viktor Yanukovych
In Kyiv, unidentified persons shot at the attorney’s car windscreen.

Olha Prosyanyuk

attorney of the former president of Ukraine Viktor Yanukovych
The attorney was shot at in Kyiv, but the bullet got into a car that was
passing by at that very moment.
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ATTACKS
ON ATTORNEYS
2016:

Oleksandr Klymenko
Yevheniia Tarasenko
attorney

On 9 February 2016, in Odesa, the attorney sustained bodily injuries during the exercise of
her legal practice inflicted by Volodymyr Dmytrenko, a member of the Self-Defence
organization. In order to collect evidence the attorney began recording the offence and
when she pointed the camera at V. Dmytrenko, he hit her in her face with his fist, as a
result, the tablet used for recording fell and smashed, and attorney Tarasenko sustained
bodily injuries33.

Hanna Boryak
attorney

In February 2016, the attorney received threats and demands from the prosecutor to
refrain from participating in criminal proceedings. Later, the Public Security Council,
acting in the prosecution’s interests, threatened to use physical force against attorney
Hanna Boryak. Representatives of this organization blocked the court premises in order to
prevent the attorney from getting to court hearings. After the threats were made,
unidentified persons broke windows at the attorney’s office. The attorney filed a petition
for ensuring personal safety in accordance with the law, but received a refusal34.

Maksym Yurchenko
attorney

On 4 February 2016, an attorney from Kyiv Region was assaulted, two men ran up to him
and started to chaotically hit his face and body. The attorney managed to resist the
attackers, furthermore, a passersby helped him apprehend one of the offenders.

attorney

On 6 June 2016, at a Police Station in Ivano-Frankivsk the attorney noticed the Police beating
a man and stood up for him, making a comment to law- enforcement officers which was
ignored. According to the attorney, after he took out his mobile phone and began to record
the incident, the patrol policemen knocked the mobile phone out of his hands, put him in
cuffs, in which he was held for about 4 hours, during which he was beaten in front of witnesses,
forced to take a breathalyzer test for alcohol, denied satisfaction of basic needs, such as a
glass of water or a visit to the WC.

Roman Lykhachov
attorney

On 13 October 2016, the attorney, who is also Chairman of the Chuhuiv Human Rights Group
and deputy of the Chuhuiv City Council was beaten in Kharkiv. The injured man blames the
attack on his anti-corruption activities, reports failure of the police to act and threats made
against him. The attack occurred immediately after the information session "Combatting
Corruption in Kharkiv Region”.

201735:

Vadym Samoilenko
attorney

Assaulted and beaten by employees of the Kyiv tax police and illegally detained. As a result,
the attorney sustained bodily injuries.

Viktor Marushchak
attorney

Andrii Sitnikov

Attacked by citizen of Ukraine O. Filipenko, sustained bodily injuries.

attorney

On 13 April 2016, the attorney from Khmelnytskyi was beaten by two unidentified persons
at the entrance of his own home. He was returning from a meeting of the local initiative,
which opposed the construction of a multi-storey building. The attackers did not take any
of the attorney’s things, they only hit him several times and ran off. The injured man is sure
that he was beaten up precisely because he supported citizens angry with the illegal
construction.
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Serhii Danylo
attorney

In February 2017, the attorney and his client were attacked in Kharkiv. A few months before
this the attorney started to receive threats. During the attack, he and his client were
threatened with firearms, and the attackers damaged the attorney’s car by shooting and
knocking out the windscreen, after which they beat the client and stole his car.
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Andrii Verba
attorney

In March 2017, the attorney was attacked and beaten in Dnipro. Prior to this, throughout
the entire month the attorney repeatedly received threats and demands to discontinue
representing a client in a criminal case. The persons who made the threats were known to
the attorney, and these threats were repeatedly reported by the attorney to a pre-trial
investigation body but without success. Eventually, the offenders carried out their threats
and inflicted numerous bodily injuries on the attorney, having tracked him near his home.
Criminal proceedings were commenced based on this fact. The attorney filed a petition
with the investigator for applying security measures to protect him. Although the petition
was granted, the investigator did not send any order to apply such measures for
execution to a special unit of the National Police for almost half a year. It was only after
the UNBA Committee on Protection of Attorneys’ Rights and Professional Guarantees
appealed to the head of the National Police that the investigator’s failure to act was
established, and the order to apply security measures was sent for execution.

Viktoriia Ternova
attorney

In April 2017, the attorney arrived in Kyiv at the site of a search conducted with the
participation of SBU employees. The attorney stated that she intended to take part in
procedural action and was ready to provide all the necessary documents confirming her
authority as a representative. After attorney Ternova was let into the premises, one of the
SBU employees started to punch the attorney in her chest and kicked her in her legs, so
that the attorney, having finally lost her balance, fell and hit the back of her head against
the floor. SBU employees then threw the attorney at a distance of 2 to 3 metres from the
office porch, which resulted in the attorney sustaining bodily injuries in the form of bruising.

Andrii Karkishchenko
attorney

On 12 May 2017, Serhii Sternenko, former leader of Pravyi Sektor in Odesa and his
associates attacked the attorney near the Court of Appeals of Odesa Region. Sternenko
struck the attorney on his head several times, knocking him off his feet, and then published
a photo of the attorney lying on the ground with a comment "Separatist Karkishchenko
came to rest for the glory of his grandfathers." It should be noted that Andrii Karkishchenko
is defending Maksim Sakauov, accused in the "2 May case", and represents persons
injured in the case on the events of 2 May 2014 against representatives of then leaders of
the Ministry of Internal Affairs and Main Department of the State Emergency Service of
Ukraine.

Oleksandr Pohosian
attorney

Volodymyr Boyuk
attorney

An SBU employee took the attorney’s licence by force and then disappeared. For some
period of time, the attorney was beaten up by unknown persons. Furthermore, the attorney
repeatedly received threats demanding he stop participating in one particular court case.

Оleksandr Kоnоnеnkо
attorney

In May 2017, in Dnipro three police officers, having knocked down the front door, broke into
the attorney’s flat and threatened to inflict bodily harm and use firearms, attempted to take
away cases from the attorney that the latter was handling in different courts around Ukraine.
Moreover, the attorney was hit several times in the face, hands and body. In addition to
bodily injuries, the attorney suffered pecuniary damage in the amount of UAH 7,000 due to
the need to restore the entrance door to the flat, which was knocked down by police officers.
Based on the facts of the attack and beating, Kononenko filed a statement with the
Apostolivskyi Department of the National Police of Nikopol Police Department of the Main
Office of the National Police of Ukraine in Dnipropetrovsk Region regarding the committing of
a criminal offence against him. Criminal proceedings were commenced.

Volodymyr Boyuk
attorney

On 1 June 2017, at the end of a court hearing in Chornomorskyi District Court of Odesa, the
attorney was attacked by radically-minded activists, which led to the attorney suffering
severe bodily injuries. Proceedings were commenced based on the fact of the offence, but
no person was questioned as a witness. The attorney was not recognized as an injured
person. V. Rybin defended Yevgenii Mefiodov, a Kulikove Pole activist, who was a person
accused in the case of the unrest on Hretska Square, which took place on 2 May 2014 in
Odesa.

Volodymyr Boyuk
attorney

On 13 June 2017, in Kyiv three men beat up the human
rights defender and fighter against illegal construction. He
was ambushed on his way to the Court of Appeals in the
case of the Prazkyi Kvartal—2 residential complex under
construction in Petropavlivska Borshchahivka Village, Kyiv
Region. The injured person is certain that the attack is
connected with this case.

Police officers pulled out the attorney from his own car, threw him on the ground and
started to kick him. After the beating, they put him in cuffs, forced him to stand in the cold,
and denied requests for medical assistance. The specified actions had elements of
torture.
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Volodymyr Liushyk
attorney

SBU officers, threatening to use their weapons and physical violence through blows to the
body and head, tortured the attorney, humiliated him and held him illegally in custody.

Vadym Semenov
attorney

In July 2017, with the forceful support of the SBU’s Alfa special unit without legal cause,
using physical violence, an investigator of the Prosecutor-General's Office of Ukraine broke
into the attorney’s premises and carried out an illegal search. Due to bodily injuries
inflicted, the attorney called an ambulance. However, the investigator forbade the
doctors to hospitalise him. At the order of the investigator, the attorney was subjected to
physical violence during the entire period of the search, being simultaneously humiliated
and verbally assaulted.

Eduard Pukanych
attorney

A SBU employee, using physical violence, took the attorney’s personal mobile phone, and
threatened to bring a criminal action against him.

Pavlo Krasnikov
attorney

The attorney sustained bodily injuries in connection with activities related to the provision
of legal aid to a client.

Serhii Sainchyn
attorney

On 2 October 2017, the attorney was attacked by a former client in Odesa and sustained
severe bodily injuries.

Denys Nienov
attorney

On 21 December 2017, the attorney was beaten. The incident occurred directly near the
building of the Commission for Consideration of Complaints on State Registration of the
Ministry of Justice of Ukraine, where the attorney arrived to participate in the consideration of
his client’s complaint. During the beating of the attorney, attackers attempted to take
possession of his documents, and a few days later a laptop was stolen from his apartment that
contained information related to legal practice.

Oleksandr Orlov
attorney

On 30 December 2017, the attorney and human rights
defender was attacked in Odesa. He was beaten near the
Odesa pre-trial detention centre located on Liustdorfska
Doroha Street. According to the media, an investigation
team failed to arrive at the crime scene for several days.

201836:

Yurii Kubai
Volodymyr Poiarkovyi
attorney

On 4 July 2017, when the attorney was providing legal aid in Odesa, unidentified persons
forced their way into the premises where the attorney was staying and inflicted bodily
injuries on him. According to attorneys, information about this assault was not entered in
the ERDR, as is required by the CPC of Ukraine. Furthermore, there are suspicions that the
police were aware that the attack would happen but did nothing to prevent it.

attorney

The attorney arrived to provide legal aid to a client. After the attorney commented on
violations of legislation by police officers, the latter, using force, put him into cuffs and illegally
detained him.

Vasyl Zaichenko
attorney

Mykhailo Bakhmut
attorney

On 25 July 2017, the attorney arrived in Zaporizhia to provide legal aid at the place of a
search, a client's flat. However, he was without reason denied the chance to participate
in procedural actions and was removed from the premises through the use of physical
violence and beating.
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On 15 January 2018, unidentified persons broke into the attorney’s flat in Kyiv with baseball
bats and inflicted bodily injuries on him and his wife. The attorney himself was beaten almost
to a state of unconsciousness. His wife and daughter also sustained bodily injuries. The injured
persons were hospitalized with head injuries. At the same time, nothing was stolen by the
attackers.
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DAMAGE TO ATTORNEYS’ PROPERTY
Yevheniia Vakulenko
attorney

On 15 February 2018, the attorney was apprehended in Kyiv by police officers near her
own house. After the attorney noted that the actions of the police were groundless, the
latter started to behave aggressively and, trying to put the attorney into cuffs, broke her
hand.

Taras Bezpalyy
attorney

In January 2016, unidentified persons set fire to the
attorney’s office in Kyiv. The attorney blames this act of
arson on his participation in high-profile criminal
proceedings38.

Oleksandr Horoshynskyi

attorney of the former president of Ukraine Viktor Yanukovych
On 7 February 2018, the attorney arrived at the courtroom to participate in the
consideration of a petition filed by the prosecution against his client. Although he had all
the necessary powers, the attorney was removed from participating in the court hearing.
He was physically removed from the courtroom by police officers using force after
commenting on the violations of his rights and his client's rights37.

Serhii Nesterenko
attorney

The attorney, who is involved in the case of a scandalous fight
between teenagers in Chernihiv, was beaten up on 18 April 2018 in
the city.

Andrii Fedur
attorney

In February 2016, unidentified persons set fire to the
attorney’s car39.

Oleksandr Shadrin
attorney

On 26 January 2016, a car belonging to the Kharkiv
attorney, who participates as a defence counsel in a
number of high-profile cases, was blown up.

Viktor Smalii
Some acts of violence against attorneys (for example, attacks on Valentyn
Rybin, Volodymyr Liushyk, Oleksandr Pohosian, Andrii Verba and others) may
be qualified as torture or inhuman or degrading treatment or punishment
(Article 3 of the Convention). In the case of Selmouni v. France, the ECHR
defines "torture" as any act by which severe pain or suffering, whether physical
or mental, is intentionally inflicted on a person for such purposes as obtaining
information, punishment or intimidation. In the cases described above,
attorneys were attacked precisely to intimidate – the attackers attempted to
force the attorneys to stop representing certain clients in court proceedings. At
the same time, the Convention is violated not only by those who have
attacked the attorneys, but also by the authorities. Violation of Article 3 of the
Convention in the absence of proper investigation into allegations of torture is
apparent seen from the authorities’ failure to act. In the Preminin v. Russia case,
the ECHR established that Article 13, in conjunction with Article 3, imposes an
obligation on the State to carry out a thorough and effective investigation of
incidents of torture, and held that where an individual raises an arguable claim
that he has been seriously ill-treated by the police or other such agents of the
State, the State’s general duty was to carry out an effective official
investigation. Moreover, such a positive obligation cannot be regarded as
limited solely to cases of ill-treatment by agents of the State (the Denis Vasilyev
v. Russia case).
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attorney

On 13 August 2016, a car belonging to the attorney and member of the initiative group, who
requested to investigate the murder of Yaroslav Babych, lawyer to the Azov Battalion , was
damaged. The attorney’s car was damaged: the wheels were cut, acid was poured over the
roof and glass, the brake pipe was cut, polyurethane foam was poured in the exhaust pipe
and the word Azov was written on the car bonnet. This is how Azov attempts to intimidate
activists and wants to block investigation of the case.

Serhii Trofimov
attorney

Unidentified persons set fire to the
attorney’s car.

Serhii Kozachenko
attorney

The attorney’s private house was set alight.

Valentyn Rybin
attorney

On 11 December 2017, car belonging to the attorney who arrived from Kyiv in Dnipro at a
court hearing in the case of his client, was probably damaged by members of С14 radical
organization. The police did not even show up after being called by the attorney.
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THREATS AND VERBAL HARASSMENT
Oleksandr Horoshynskyi

attorney of former Berkut officers
On 28 November 2016, Anatolii Matios, the Chief Military Prosecutor said the following,
during the live broadcast on 112 Ukraine TV channel in the Evening Prime programme,
while expressing his dissatisfaction with the fact that the attorney was too active, in his
opinion, in defending "murderers": "I would hit him hard in the mug, so that he would spit
blood." Thus, the high-ranking official demonstrated his true "level" of legal culture, the
neglect of fundamental constitutional guarantees, namely: the right of everyone to
defence, the presumption of innocence, and allowed rough identification of the attorney
with a client. The Ukrainian Bar Association responded promptly in the open appeal
regarding the public statements made by the Deputy-Prosecutor General of Ukraine,
which showed disrespect not only to a certain attorney, but also to the constitutional
defence function40.

Oleg Tatarov

attorney of Vadym Novynskyi, MP of Ukraine
On 6 December 2016, after a meeting of the Committee on Regulation and Organization
of Work of the Verkhovna Rada of Ukraine, which considered the submission "On the
Consent to Bring Criminal Action Against Vadym Vladyslavovych Novynskyi, Member of
Parliament of Ukraine", Yuriy Lutsenko, the Prosecutor-General of Ukraine, addressing the
attorney, called him "a non-orthodox bitch, pig bitch". This was the reaction of the
Prosecutor-General of Ukraine to the announced attorney’s legal position regarding the
innocence of his client. The open letter to the UNBA written in its name requesting an
immediate apology for such unacceptable behaviour by Yuriy Lutsenko, the
Prosecutor-General of Ukraine, was de facto ignored, and the PGOU (ProsecutorGeneral’s Office of Ukraine) sent a letter to the UNBA stating that there were no violations
of the guarantees of legal practice in the emotional statement by the Prosecutor-General.
The Ukrainian Bar Association responded promptly in the open appeal, demanding that
the Prosecutor-General of Ukraine comply with the constitution on ensuring the function of
defence and professional ethics in public statements41.

Vitaliy Serdyuk

attorney of the former president of Ukraine Viktor Yanukovych
On 11 December 2017, during the questioning of Arseniy Yatsenyuk by the attorney, the
witness stated: “With your questions, you doubt and discredit the highest legislative body of
the state ... dear defence counsel, I kindly ask you to respect ... the law and the Constitution,
which you must respect and be responsible for.” Considering that these words were spoken
by one of the representatives of the highest political elite of Ukraine, and that some citizens
are already being prosecuted for criticism of the authorities, A. Yatsenyuk's statement can be
regarded as intimidation of the defendant's attorneys42.
At the meeting held on 24 January 2017, Vladyslav Deviatko, Presiding Judge, told the
attorney that his position in the process "was destroying his reputation as a well-known
attorney". Of course, this comment has nothing to do with the case, but can be regarded as
an attempt to force the attorney to change the chosen line of defence, especially taking into
considering the fact that earlier this court had already removed Maksym Herasko from the
case, attorney at the public defenders, in connection with his legal position, which was
uncomfortable for the court43.
On 15 February 2018, during the questioning of Oleksandr Turchynov, NSDCU Secretary, the
latter called the attorney "a clown who was interrupting him". To the attorney’s request to
reprimand the witness, Judge Vladyslav Deviatko stated that O. Turchynov was not aware
that V. Serdyuk was an attorney. A red flag is raised both by the behaviour of a high-ranking
witness, and the response of a judge who tried to smooth over an awkward situation44.

Oleksandr Lavrenchuk
attorney

According to the media, in December 2017 the attorney was blackmailed in Volyn Region
with a demand to drop complaints about the inflicting of bodily injuries on his client. The
attorney also reported that he was being followed and his phones were being
wiretapped. The attorney said: "I often see SBU department's operative vehicles near my
office, I already recognize the employees. Our phones are wiretapped. The SBU
department's officers are aware immediately of my meetings with clients".
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CRIMINAL AND DISCIPLINARY PROSECUTION,
OR THREATS OF PROSECUTION, OF ATTORNEYS.
SEARCHES AND QUESTIONING OF DEFENCE COUNSELS
SUBPOENA OF AN ATTORNEY AS A WITNESS
Ihor Cherezov, Oksana Tomchuk, Andrii Bohdan

Vadym Samoilenko
attorney

In January 2017, the UNBA received a letter from the attorney reporting that he had been
attacked and beaten by employees of the tax police of the Sviatoshynskyi Main Department
of the State Fiscal Service of Ukraine in Kyiv, resulting in bodily injuries and illegal detention.
After the above criminal acts had finished, attorney V. Samoilenko was served with a
summons for questioning as a witness in criminal proceedings, in which he provided legal aid
to a client.

attorneys of politician Hennadiy Korban

In January 2016, O. Nedilko, an investigator of the Kyiv Prosecutor's Office, subpoenaed
the attorneys for questioning as witnesses in criminal proceedings regarding politician
Hennadiy Korban . The reason for the subpoena of the attorneys was that the attorneys
had allegedly facilitated H. Korban in creating a criminal organization.

Serhii Vilkov
attorney

The conclusion is obvious: attorneys are questioned by investigators to
subsequently change the procedural status of an attorney to a witness,
thereby making their further participation in criminal proceedings as a
defence counsel impossible. In response to complaints that such actions are
evidently not allowable, pre-trial investigation bodies explain that the
circumstances of questioning of attorneys are not related to the information
obtained in connection with professional activities, although this is not true.

In February 2016, R. Hryhoryshyn, senior investigator of the Prosecutor- General’s Office of
Ukraine, questioned the attorney as a witness in order to coerce the attorney and obtain
information protected by attorney-client privilege46.

SEARCHES OF ATTORNEYS’ OFFICES AND RESIDENCES
Serhhi Vesnin, Ruslan Kapran, Nadiia Brattseva
attorneys

Since February 2016, employees of the Prosecutor's Office of Dnipropetrovsk Region and
investigators of the Investigation Department of the National Police of Ukraine in
Dnipropetrovsk Region have being conducting investigative measures against the
attorneys, making threats and have repeatedly subpoenaed them for questioning as
witnesses.

Oksana Sokolovska

public defender to Russian citizen Yevgenii Yerofeiev
Since January 2016, through certain investigative actions within criminal proceedings
under Article 121 of the CC of Ukraine, the prosecutor of Kyiv Region has been putting
pressure on the attorney as a public defender to Russian citizen Ye. Yerofeiev. The attorney
was served with a notice of suspicion and was questioned as a suspect47.

Andrii Tsyhankov, Serhii Tarasyuk, Oleksandr Serhiienko
attorneys of opposition politician Oleksandr Onyshchenko

In July 2016, the National Anti-Corruption Bureau of Ukraine conducted a series of
searches of offices of attorneys in Kyiv. Procedural actions were carried out due to the
participation of these attorneys in a number of high-profile criminal cases. Since it was
impossible to obtain evidence of the guilt of an attorney’s client in accordance with the
procedure established by law, a pre-trial investigation body attempted to obtain it by
directly interfering with the activities of a defence counsel, seizing confidential information
of the attorney’s communications with a client, and openly neglecting the guarantees of
legal practice. During the investigative actions, the attorney’s files, documents and
electronic media, which are protected by attorney-client privilege, were unlawfully
examined, information from telecommunication channels relating to the content of the
attorney’s conversation with a client was secretly copied.

Oleksandr Havrilkov
Ihor Pokotylo
attorney

In the spring of 2017, the attorney and member of the Disciplinary Chamber of the Kyiv
Qualification and Disciplinary Commission of the Bar, was interrogated within criminal
proceedings regarding the reasons for his vote at hearings of the Disciplinary Chamber48.
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attorney of Oleksandr Kolesnyk, Deputy Prosecutor of Kyiv Region
On 17 June 2016, NABU detectives conducted a 20-hour long search at Studia Prava Kyiv
Law Company in connection with the case of the "sugar" deputy prosecutor of Kyiv
Region. According to the attorney, representatives of the NABU did not allow him access
to his workplace, exerted physical coercion on him, and seized materials from other
processes protected by attorney-client privilege in addition to the information in the
"sugar" case.
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THE FOLLOWING PERSONS APPLIED REGARDING VIOLATIONS OF
ATTORNEYS' PROFESSIONAL GUARANTEES DURING SEARCHES:
Soratnyk Attorneys At Law
On the night of 19-20 September 2016, the premises of Soratnyk Attorneys At Law were
searched by tax officers and SBU employees based on a decision adopted by the Kyivskyi
District Court of Kharkiv. Law-enforcement officers seized computers and copies of
documents while smashing up the office. The injured attorneys state that the court
decision violates Article 23 of the Law of Ukraine "On the Bar and Practice of Law", since
the judge failed to indicate the reason for the search. According to attorney Nataliia
Bublychenko, the investigator disregarded the arguments of the attorneys at law
employees about the illegality of his actions. "I was searched, however, no record of my
personal search was compiled. When I requested to enter the details of my personal
search into the report, I was told: ‘You are showing it voluntarily, aren't you’? I had to
explain to them that nobody shows anything voluntarily at gun point", Olena Mosentseva,
another injured person and attorney, told the reporters.

2017:
M.H. Korotiuk, S.M. Lysenko, A.A. Busel, O.M. Iskizarov, S.V. Pliaka,
V.V. Liushyk, V.V. Kosianchuk, Dimicandum Attorneys At Law, V.I. Semenov,
T.M. Voronenko, S.M. Tarasyuk, O.O. Lytvyn, M.V. Honcharov, I.V. Rudniva,
I.A. Mudra, O.L. Pryshedko, L.M. Holovachova
2018:
O.V. Onischchenko, Yu. V. Syvovna, P.A. Losovskyi, V.V. Havryliuk,
A.A. Tuleibych, O.B. Khehai

"TYPICAL" VIOLATIONS
the Bar Council is not notified at all or is notified immediately before a search is started,
which prevents its representatives from arriving on time;

Viacheslav Yankovskyi
attorney

On 28 October 2016, at 6:00 p.m.,
unidentified persons broke into the offices
leased by Kharkiv attorneys, and without
presenting any documents and explaining
what was happening, started to conduct
searches. According to the media, the
attorney, whose office was also searched,
reported that "procedural actions" were
allegedly carried out pursuant to a court
decision, which was unknown, and without
any clarification of accusations.

Andriy Mamalyga, Leonid Sivakov

attorneys of Valentyn Lykholita, former commander of Aidar Battalion,
Stanislav Krasnov, head of the Azov-Crimea NGO, and Vita Zaverukha,
Aidar fighter
On 7 February 2017, attorneys reported that the Prosecutor-General's Office of Ukraine
conducted searches at their premises. According to the attorney, it was an act of
revenge by Yurii Stoliarchuk, the Deputy Prosecutor-General of Ukraine, and Anatolii
Matios, Chief Military Prosecutor of Ukraine.

Ihor Kerez

attorney of former MP Mykola Martynenko
On 9 August 2017, the NABU organised a search of the attorney’s place. According to the
media and the attorney, the 2013 case became the formal reason for the search. The
Prosecutor-General’s Office of Ukraine initiated it, and now the case has been handed
over to the NABU. It relates to a number of commercial structures to which the attorney
has no relationship.
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documents related to the exercise of legal practice, computer equipment, portable data
storage devices, personal mobile phones of attorneys containing information protected
by attorney-client privilege, in particular the correspondence of an attorney with a client,
are seized;
items and documents are seized without any court warrant for seizing such things;
the fact that a search is going to take place at an attorney’s premises is hidden from an
investigating judge.

During 2016, detectives of the NABU filed 34 petitions for searching premises
owned by attorneys. Since 2017, such practice has become common among
each and every law- enforcement agency, although the Prosecutor-General’s
Office of Ukraine remains the leader, and, furthermore, this tendency has
gradually spread to all regions of Ukraine. Conducting searches may be used for
subsequent criminal prosecution of an attorney, removing him/her from
participation in court proceedings, seizure of data protected by attorney-client
privilege.
The ECHR has expressed its position regarding illegal searches and seizure of
documents (and information) from attorneys. In the Niemietz v. Germany case
the ECHR emphasizes that interference in attorneys’ practice (in the form of a
search) may threaten the inadequacy of such actions in terms of the legitimate
aim pursued, namely the prevention of disorder and the protection of the rights
of others – and may not be regarded as necessary in a democratic society. The
ECHR reiterates that encroachment on professional confidentiality may have
repercussions on the proper administration of justice and hence on the rights
guaranteed by Article 6 (right to a fair trial) of the Convention for the Protection
of Human Rights and Fundamental Freedoms. The ECHR also points out that
searches of attorneys must be conducted according to a warrant issued by a
judge and under the supervision of a bar representative, whose task is to
determine which documents are protected by attorney-client privilege and
cannot be seized (Tamosius v. The United Kingdom, Iliya Stefanov v. Bulgaria,
Andre and Others v. France cases). Conducting searches without a warrant and
the participation of a bar observer violates the Convention for the Protection of
Human Rights and Fundamental Freedoms.
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BRINGING DISCIPLINARY ACTIONS AGAINST ATTORNEYS
CRIMINAL
PROSECUTION
OF ATTORNEYS

According to the UNBA, it is becoming more and more common for procedural opponents,
employees of judicial and law-enforcement agencies, to influence the legal position of an attorney,
file complaints about bringing disciplinary action against an attorney. Threats are made about the
preparation of a relevant appeal, although the only reason is that an attorney does not agree with
the position of a prosecutor or a court53.

Oleksandr Chibirdin, Volodymyr Liushyk, Oleksandr Serhiienko
attorneys49

All three not only officially became suspected persons, they were also detained by
law-enforcement agencies.

Ihor Povkh
attorney

In December 2016, the UNBA received an appeal from an attorney, who reported that a
criminal case had been fabricated against him and a notice of an offence had been
served. The attorney provided copies of certain materials of the criminal proceedings and
evidence that some procedural documents in the case contained elements of forgery by
an official. Initiation of prosecution of the attorney was motivated by revenge on the part
of officials of the local prosecutor's office for the attorney’s principled stance in a number
of high-profile cases. At the same time, during a private conversation with representatives
of the prosecution, attorney Povkh was told that the purpose of the criminal prosecution
was to deprive him of his right to practice law once he was convicted.

Immileila Abdullaieva-Martirosian
attorney

In February 2016, citizen R. Huliaiev coerced an attorney by interfering with her activities
through a series of unsubstantiated appeals to the Qualification and Disciplinary Commission
of the Bar of Kharkiv Region and the High Qualification and Disciplinary Commission of the Bar
of Ukraine. Coercion exerted by NSDCU employees on attorney K. Doroshenko was
documented, which manifested itself in the failure to respond to attorney’s requests and
constant forwarding of complaints to the Qualification and Disciplinary Commission of the
Bar54.

Vitaliy Serdyuk, Ihor Fedorenko, Olha Prosyanyuk, Andriana Fozekosh
attorneys of former president Viktor Yanukovych

In December 2017, S.V. Shaputko, judge of the Pecherskyi District Court of Kyiv, unreasonably
filed a complaint with the Kyiv Qualification and Disciplinary Commission of the Bar against
the attorneys in connection with alleged deliberate failure to attend court hearings in the
case of investigating the events which took place on the Maidan in Kyiv on 18-20 February
2014.

Olha Prosyanyuk, Oleksandr Horosynskyi

attorneys of former president Viktor Yanukovych
On 7 February 2018, the attorneys arrived to take part in criminal proceedings, in which
Ivan Anhelin, public defender, also participated (at the court’s initiative). However, after
being involved in a dispute with the judge and representatives of the prosecutor's office,
the attorneys were removed from the courtroom by police officers. After that, the
Prosecutor- General's Office initiated criminal proceedings against Yanukovych's
attorneys at the request of MP Mustafa Nayyem based on facts of pressure on the
specified attorney, Ivan Anhelin. Although Bar self-government bodies held a special
meeting devoted to this situation, they concluded that there was no pressure exerted on
attorney Ivan Anhelin, to the contrary – pressure was put on attorneys O. Prosyanyuk and
O. Horoshynskyi, criminal prosecution of the attorneys was not terminated50. The special
circumstance of the incident is the direct interference of MP Nayyem from the
pro-presidential party Petro Poroshenko Bloc, who de facto initiated criminal proceedings
against the attorneys51. The Ukrainian Bar Association responded promptly on the
inadmissibility of pressure on attorneys52.
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Such practice of initiating disciplinary actions against an attorney devalues the
institute of attorney’s disciplinary liability, the primary focus of which must be
supervision of the observance of ethical standards by attorneys55.
The ECHR emphasizes that the special status of lawyers gives them a central
position in the administration of justice as intermediaries between public and
courts (Shoepfer v. Switzerland case). “Equality of arms” and other
considerations of fairness are arguments in favour of a free and even forceful
exchange of argument between the parties (Nikula v. Finland case). Taking
into account special attention towards the observance of balance between
the parties to a trial, even a relatively light criminal sanction may already serve
to chill even appropriate and measured criticism (Nikula v. Finland and Thorheir
Thorgeirson v. Iceland cases), necessary for implementation of adversarial
principle in a fair trial. Therefore, criminal prosecution of a defence counsel,
especially while he/she is performing his/her duties as a client’s representative
in proceedings, makes it impossible to put into practice one of the basic values
of the international community – the rule of law.
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DENYING ATTORNEYS TO THEIR CLIENTS
AND REMOVAL FROM PROCEEDINGS

FAILURE TO DELIVER A DEFENDANT TO A COURTROOM AND INTERFERENCE
WITH THE PROVISION OF LEGAL AID BY A DEFENCE COUNSEL
A defendant is not delivered to a courtroom at the designated time for a court hearing, while the
judges and other participants in a trial are already present (information on monitoring the
observance of the right to a fair trial by representatives of ISHR).

Andrii Domanskyi

attorney of journalist Vasyl Muravytskyi
Attorney Andrii Domanskyi had to travel a long way in the trial of journalist Vasyl
Muravytskyi (Zhytomyr) just to find out that the hearing had been adjourned. A similar
situation occurred in the trial of minor Maksym Nitsenko (Izyum).

Valentyn Rybin

attorney of the three-time Taekwondo champion of Ukraine Daria Mastikasheva,
accused of treason
The accused, Daria Mastikasheva (Dnipro), was systematically absent from the courtroom
during her stay in a psychiatric clinic (for a forced psychiatric examination). During the
entire time of her stay in the clinic, D. Mastikasheva never made it to any court hearing on
the defence appeal from the decision to send her for a psychiatric examination.
Representatives of the medical facility reported that they had no authority to deliver the
suspected person to a court, while the prosecutor's office stated that after sending D.
Mastikasheva to the clinic, this body was no longer responsible for her transfer (in
particular, to court hearings). Attempts by the court to compel the prosecutor to deliver
the accused person for further hearings were unsuccessful56. During her stay in the
psychiatric clinic, she was never able to appear before a court; as a result, the defence
was not able to obtain consideration of an appeal against the decision to send her for a
compulsory psychiatric examination.

The fact of periodic absence of a defendant's access to a judge raises
questions about the observance of the principle of rule of law. This situation
violates the Convention. In the Batalin v. Russia and Gorshkov v. Ukraine cases,
the ECHR ruled that the access of a detained person to a judge must not
depend on the good faith of the administration of a prison or a medical facility,
and such actions constitute a violation of Article 5 § 4 of the Convention.
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FAILURE TO ALLOW DEFENCE COUNSEL TO BE PRESENT AT A SEARCH
ATTORNEYS WHO HAVE ADDRESSED BAR SELF-GOVERNMENT BODIES
ON THIS MATTER:
Vira Todorenko, Mykhailo Korotiuk, Serhii Vesnin, Ruslan Kapran,
Nadiia Brattseva, Roman Chyshynskyi, Mykola Potapov, Roman Vasylyshyn,
Lesia Dubchak

ABUSE OF THE INSTITUTE OF PUBLIC DEFENDERS
attempts are being made to replace contract attorneys (chosen by the client) with public
defenders, based on the decisions (rulings) of investigators, prosecutors, investigating
judges or court pursuant to the provisions of the Criminal Procedure Code of Ukraine57;
investigators fail to not explain the right to choose an attorney;
there is no possibility to invite an attorney who a detained person wants to be his/her
defence counsel;
it is not possible to contact an attorney and invite him/her to provide legal aid.
a contract attorney is not allowed to see a client without any grounds; in spite of this fact,
public defenders starts to provide legal aid58;
the practice of "unexpected" court hearings is used, which are not reported to the
contract attorneys of an accused, which is subsequently used by a court as an excuse to
invite a public defenders.

Serhii Vilkov

attorney of Stanislav Denysiuk, former chairman of the State Tax Administration
in Kharkiv Region
On 6 November 2017, attorneys of Stanislav Denysiuk were informed about a hearing two
hours before the commencement. Despite the untimely notification, the attorneys arrived in
court and expected a hearing to be held before the end of the business day, and it was only
after the departure of attorneys and representatives of the public that the judge and
representatives of the prosecutor's office appeared in the courtroom. At the request of the
suspect to call for his attorneys, the court offered him the use of the services of the public
defender59.

Valentyn Rybin

attorney of Yevgenii Mefiodov, one of the participants in the case on the events
of 2 May 2014 in Odesa
On 11 October 2017, the defence was expecting a verdict, but a new charge was brought
against the defendant. Due to the absence of an attorney (according to the official version,
he could not be contacted, although the attorney claims that he received no calls or other
messages), for the time of hearing, the accused was appointed a defence counsel from the
system of the public defenders. At the same time, the court ignored Ye. Mefiodov’s request to
hold a court hearing only with the participation of his official attorney . Representatives of the
ISHR point out that the threat of substituting a defence counsel is higher if the official attorney
of a defendant resides in another city or court hearings are held during non-working hours
(late at night or at night)61.
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Olha Prosyanyuk, Oleksandr Horoshynskyi
attorneys of former president Viktor Yanukovych

On 11 December 2017, when the attorneys did not appear before the court due to their
participation in other proceedings against their client that took place at the same time,
judge S. Shaputko initiated the involvement of public defender. At the same time, Viktor
Yanukovych's attorneys tried to inform the court in a timely manner about the impossibility
of being present at the hearing, but the judge took the no-show as an attempt to
undermine the process and used the opportunity to bring the public defender. The
contract attorneys of the former president were removed from participating in the
proceedings immediately after the first no-show in the court, which may indicate the
desire of the judge to get rid of undesirable defence counsels. After that, the judge
replaced the defence counsels appointed by the public defenders. The reason for
disqualification was the requirement of attorneys to be given sufficient time to familiarise
themselves with the case files. Only the fourth in a row defence counsel, Ivan Anhelin, met
the court's expectations. The new attorney was ready to familiarise himself with the case
file (over 80 volumes of materials and 40 hours of video) in five calendar days or three
business days, and did not request additional time for establishing contacts and agreeing
the legal position with his client and contract attorneys.
As a result, in fact, at the first meeting attended by attorney I. Anhelin, the court managed
to decide on a special extra-judicial pre-trial investigation against V. Yanukovych. At the
same time, the "public defender" of the former president did not appeal against this
decision, despite the fact that his client publicly disagreed with it62.

It should be emphasized that the actual participation of any attorney in a court
hearing does not mean the automatic exercise of the right of defence.
According to ECHR practice, for example, in the Artico v. Italy case, the
Convention is intended not to guarantee rights that are theoretical or illusory,
but rights that are practical and effective; this is particularly so of the rights of
the defence. The Court explains that Article 5 § 1 (c) of the Convention speaks
of "assistance" and not of "nomination" (of a defender). Again, mere
nomination does not ensure effective assistance. At the same time, state
authorities must facilitate, and not impede, the exercise of the rights of an
accused (Balliu v. Albania case). Moreover, the ability of a person accused of
communicating with his defence counsel is fundamental for the preparation of
the line of defence (Can v. Austria case). Thus, the presence of a defence
counsel who has no connection with his/her client and has not agreed his/her
legal position with a client does not meet the requirements of a fair trial.
The imposition of a defence counsel from the public defenders, unless it is due
to the fact that the accused has insufficient funds to pay for legal aid66, is a
violation of Article 6 §§ 1 and 3 (c) of the Convention. In the Hanzevacki v.
Croatia case, the ECHR explains that a person charged with a criminal offence
who does not wish to defend himself/herself in person must be able to have
recourse to legal assistance of his own choosing.

Instead, attempts by Olha Prosyanyuk and Oleksandr Horoshynskyi, the official attorneys
of Yanukovych, to return to the process were suppressed in a rough manner. On 7
February 2018, attorneys were removed from the courtroom by force by police officers. In
addition to the use of physical force, criminal prosecution was initiated against the
attorneys. Following an appeal by MP Mustafa Nayyem, the Prosecutor-General's Office
initiated criminal proceedings against Viktor Yanukovych's attorneys63.
It quite often happens that public defenders are also harassed for refusing to play the role
of formal defence counsels.

Maksym Herasko
public defender

In October 2017, after numerous statements by a presiding judge on the incompetence of
the attorney, the court removed the public defender from participation in proceedings.
The removal (and accusations of incompetence) was due to the position of the attorney,
who stated that he could not begin considering the case in court until he had read all the
case files and agreed his legal position with the client64.

Alina Samarets
public defender

In September 2017, in Kyiv, in fulfillment of the instructions given by the Free Secondary
Legal Aid Centre, the attorney arrived at the place of proceedings in Pre-Trial Detention
Centre No. 13 to provide legal aid. However, having learned that the defendant already
had several contract attorneys, she notified a NABU detective that there were no legal
grounds for her further participation in procedural actions. After that, she was forcibly
closed by the detective in an office and beaten65.
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VIOLATION
OF THE PRINCIPLES
OF JUDICIAL PROCEEDINGS
CONCEALMENT OF EVIDENCE
- ignoring by officials of the requests of attorneys, provision of answers without the necessary
information or failure to provide them at all;

For example, the Bar Council of Odesa Region received:
2017 - 97 applications
January-March 2018 - 32 applications67

- interference by representatives of the prosecutor’s office in the examination of evidence, even
directly at court hearings (prosecutors often insist on considering search records, expert opinions, or
suggest only examining the text of a bill of indictment).

Valentyn Rybin

When disclosing the case file, the prosecution does not provide real access to
material evidence for the process participants. It sometimes happens that
prosecutors refuse to accept materials that are disclosed to parties by an
attorney . The prosecutor's office, referring to certain evidence, impedes the
requirements of attorneys to present it, to enable the defence and the court to
fully familiarise themselves with it. This also includes familiarisation with video
materials in court (parts of interviews, speeches, etc.), when the defence has
observations regarding full familiarisation for establishing the context of what is
taking place on video, and a comprehensive study of the case file72.
According to the Convention, such cases have already been assessed in ECHR
judgments. In a number of cases (Welke and Bialek v. Poland, Jasper v. The
United Kingdom and A. and Others v. The United Kingdom) the ECHR held that
prosecution authorities should disclose to the defence all material evidence in
their possession for or against the accused. Failure to provide such materials is a
violation of Article 6 § 1 of the Convention (right to a fair trial).

attorney of Yevgenii Mefiodov, one of the participants in the case on the events
of 2 May 2014 in Odesa
On 6 November 2017, the prosecution in every way possible avoided watching a video,
which, according to the prosecutor, was the main evidence of the fault of defendant
Yevgenii Mefoidov. Although the attorney stated that the content of the video did not
correspond to the description set out in the official expert examination report provided to
the court by the prosecutor's office68.

Kyrylo Lehkykh, Valentyn Rybin

attorneys of Oleksandr Shcheholiev, SBU (Security Service of Ukraine) General
On 13 November 2017, it became known at the court hearing that one of the main pieces
of evidence of the fault of defendant Oleksandr Shcheholiev (order signed by him) was
missing in the case file. The attorneys expressed reasonable doubts about the existence of
the document, since the prosecutor's office failed to present this evidence to the court in
the course of several years of court hearings, and only referred to it in the bill of
indictment69.

Valentyn Rybin

attorney of the three-time Taekwondo champion of Ukraine Daria Mastikasheva,
accused of treason
There have been cases when video materials used previously, for example, videos with
the confession of Daria Mastikasheva, were no longer used in the case as soon as the
public became aware of the illegal methods used in obtaining such evidence70.
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ISSUES WITH
QUESTIONING
OF WITNESSES
Blocking of comprehensive access of the defence to evidence of the prosecutor's office and during
work with witnesses. It happens both at the pre-trial investigation stage73 and at the stage of
considering a case by court on the merits. The best example of such actions is a series of processes
over the former president of Ukraine Viktor Yanukovych, defended by AVER LEX Attorneys At Law.

Vitaliy Serdyuk

In the case against the former president, the opportunities of the
defence were also restricted by preventing questioning of defence
witnesses.

PROPOSED WITNESSES

ADMITTED

attorney of former president Viktor Yanukovych
On 4 December 2017, the court began to "hurry up" Viktor Yanukovych's attorneys when
they were questioning witness Arseniy Yatsenyuk (former Prime Minister of Ukraine),
referring to the fact that another witness was waiting to be questioned. The court and the
prosecutor's office were saying that the questions asked by the defence were a waste of
time. The court interrupted A. Yatsenyuk's questioning by attorneys of the former president
and let the witness go before the defence had finished asking questions74.
On 24 January 2018, during the questioning of a witness, Andriy Parubiy (Chairman of the
Verkhovna Rada of Ukraine), the court, being dissatisfied with the approach taken by the
attorneys of former president Viktor Yanukovych to questioning and considering it a waste
of time, limited the time of interrogation by the defence to only one hour. After the time
stipulated by the court was up, the presiding judge stopped questioning just when the
defence was asking the next question75.
On 1 February 2018, questioning of the President of Ukraine Petro Poroshenko took place
via video link. The defence was again limited in time, the attorneys were deprived of the
opportunity to ask the witness all its questions, which the defence considered necessary.
The questioning was again interrupted immediately after the attorney asked the witness
another question76.

The ECHR considers it a violation of Article 6 §§ 1 and 3 of the Convention,
when a defendant has no adequate opportunity to question a witness, unless
there are compelling reason (Schatschaschwili v. Germany, Al-Khawaja and
Tahery v. The United Kingdom and Solakov v. the former Yugoslav Republic of
Macedonia cases). Constant interruption of questioning of witnesses during
questioning by the defence cannot be considered "an adequate opportunity
to question a witness" Moreover, the absence of such restrictions on the
prosecution indicates a violation of the principle of equality of arms. A court’s
statements on its willingness to save time and expedite the proceedings may
not serve as grounds for failure to observe such a fundamental principle for
proceedings as the equality of arms (Nideroest-Huber v. Switzerland case).
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On 19 April 2018, the panel of judges, having not yet questioned all those defence witnesses
admitted to questioning, announced a transition to court debate. The statements made by attorneys
that the premature transition to debate deprives them of the possibility to question more than 10
witnesses, including former Prime Minister M. Azarov, former Minister of Internal Affairs V.Yu.
Zakharchenko and a number of other officials during the Yanukovych presidency, were ignored. The
panel of judges also ignored the statement by attorneys that two witnesses were ready to give their
testimony only in the courtroom, and there was no need to comply with international agreements,
which the court was avoiding to comply with, to question them77. The presiding judge stated that the
court had fully clarified the circumstances of the case and proceeded to debates78.

Such a situation not only violates the principle of equality of arms, but also
casts doubts on the possibility of a fair trial. According to ECHR practice, if an
accused person reasonably requested hearing statements of witnesses that
could play a significant role in strengthening the position of the defence or
even led to his acquittal, the government must provide relevant reasons for
rejecting such a request (Topic v. Croatia and Polyakov v. Russia cases). In the
case of V. Yanukovych, the court has already granted the defence permission
to question witnesses, which is evidence of the validity of their questioning,
whereas there are no compelling reasons for the subsequent termination of
questioning.
Furthermore, if a witness is missing (absent from court hearings) the court must
make a reasonable effort to secure his/her presence (Bonev v. Bulgaria and
Karpenko v. Russia cases) and properly consider the defendant’s application
on such a matter (Pello v. Estonia case). According to international law, the
refusal to question witnesses who are abroad, despite the presence of
applications requiring such questioning by witnesses and defendant, cannot
be regarded as "reasonable effort" or "proper consideration of a defendant's
application". A court’s failure to justify the refusal to question a witness may
restrict the right of defence, which is incompatible with the guarantees of a fair
trial. (Vidal v. Belgium and Bocos-Cuesta v. The Netherlands cases).
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LACK OF CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION
cell in a pre-trial detention centre where detainee is being kept, during
communication with his attorney, is located far enough from attorney’s desk, so that
they have to speak loudly;
doors to investigation rooms do not close tightly, which allows for listening to an
attorney’s conversation with a client;
large observation windows are installed in communication rooms to monitor attorney’s
work;
listening devices are installed in rooms where attorneys provide legal aid to a client;
even during the transfer of documents from an attorney to a client the convoy tries to
find out the content of such documents79;
cells in court rooms where detainees are kept were replaced by plastic ones, which
are often very soundproof, making it impossible to communicate with an attorney;
confidentiality of the meeting with a client is not guaranteed in courts, which takes
place in the close presence of the convoy, especially if an attorney was assigned for
a certain procedural act and he/she is not familiar with the circumstances of
proceedings80.

Ruslan Lazorenko

attorney of Oleksandr Melnyk, Director of Vizit TV Company
In February 2018, the attorney stated in court in the case of Oleksandr Melnyk and others81
аthat his rights as an attorney were violated, as he was not able to communicate
confidentially with his client due to the lack of necessary premises in court, and during the
proceedings his client was kept in a metal cell82. Human rights activists present at the
hearing confirmed that the conditions of his keeping in a cell and the close proximity to it
of representatives of law-enforcement agencies make confidential communication
impossible83.
Another, somewhat unexpected factor in the violation of the right to confidential
communication with a client, may be the participation of a defendant in a trial via video
conference. There is the risk of depriving a defendant of the opportunity to communicate
efficiently and confidentially with his defence counsel, as it was, for example, at a hearing
in court of appeals in the case against Oleksandr Melnyk and others in Kharkiv in
November 201784. The situation may become worse if, in its decision for a defendant to
participate via video conference, the court is guided not by objective reasons (for
example, taking into account the distance between the venue of hearing and the place
of detention of a defendant), but the desire to "simplify" the organisation of a hearing. For
example, in the case of Oleksandr Shcheholiev, the defendant's participation at a court
hearing via video conference was due to the court's inability to ensure the defendant’s
security in the event of him being present in a courtroom85.

A COMMON MOTIVE IS APPARENT FROM THE TRENDS IN
VIOLATIONS OF ATTORNEYS’ RIGHTS — TO INTERFERE
WITH THE EXERCISE OF THE ATTORNEY’S ROLE AS A
DEFENCE
COUNSEL
IN
PROCEEDINGS.
FROM
PROCEDURAL LOOPHOLES, SUCH AS RESTRICTION OF
CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION TO
SUCH A GRAVE OFFENCE AS MURDER OF AN ATTORNEY.
INITIATORS OF THESE PROCESSES ATTEMPT TO PREVENT A
FAIR TRIAL. BY TRYING TO OBTAIN THE NECESSARY
DECISIONS BY ALL MEANS, THOSE VIOLATING THE RIGHTS
OF ATTORNEYS DESTROY THE INTERNATIONAL SYSTEM OF
UNIVERSAL HUMAN VALUES BY ATTACKING SUCH BASIC
CONCEPTS FOR THE ENTIRE SYSTEM AS THE RULE OF LAW
AND HUMAN RIGHTS.

As the ECHR indicates in its judgments, (Castravet v. Moldova, Cebotari v.
Moldova and Sakhnoskiy v. Russia cases), the accused (suspected/defendant)
must be ensured confidentiality of communication with his defence counsel.
Accordingly, a situation in which an attorney is not able to communicate with
his client without third parties listening to their communication raises questions
about the efficiency of a client’s defence by an attorney (ECHR judgment,
Apostu v. Romania case).
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MEASURES
TO OVERCOME
NEGATIVE TRENDS
PREVENTIVE MEASURES AGAINST VIOLATIONS OF ATTORNEYS' RIGHTS
AWARENESS-BUILDING
Holding of awareness-building events (workshops, round tables, training sessions, etc.)
for the legal community and government agencies: prosecutors, including the
Prosecutor-General's Office of Ukraine and its subdivisions, the Ministry of Internal
Affairs, courts, the Security Service of Ukraine, bodies of the State Fiscal Service,
specialised bodies such as the NABU, etc.
Creating an atmosphere for a person committing gross violations of attorneys’ rights
and other offences, which will make him understand that his employer-institution
cannot conceal his actions as contradicting the image of a civil servant.
Strengthening and intensifying cooperation between institutions and organisations
that support the profession of attorney86, becoming a common political and public
counterbalance to state authorities that tolerate the illegal treatment of attorneys by
their employees.
Systematic holding of joint events (conferences, round tables) and regular meetings
with the participation of attorneys, prosecutors, representatives of the Ministry of
Internal Affairs and judicial authorities to establish interaction, dispel the stereotype of
victory by representatives of the law-enforcement agencies in confrontations with
attorneys, which are perceived as the ultimate opponents, and instead make joint
efforts to establish the truth in a case.

The Criminal Procedure Code of Ukraine
on granting regional attorneys procedural rights in cases of prosecution of an attorney. Other
matters worth mentioning include the extension of procedural rights of attorneys of persons whose
interests are involved in criminal proceedings, but where a person is not a suspect, accused or
other party to proceedings; the prohibition to ignore the need to notify attorneys of the questioning
of witnesses, etc.;
The Law of Ukraine "On the Judiciary and the Status of Judges"
in order to delete the provisions stipulating that a disciplinary action may be brought against an
attorney for filing a knowingly groundless application for bringing disciplinary action against a
judge. Transfer of a relevant provision to the Rules of Legal Ethics;
The Code of Ukraine On Administrative Offences
on expanding the liability for refusing to provide information at attorney’s request, failure to provide
the information on time or providing incomplete information;
The Criminal Code of Ukraine
on cancelling criminal liability of judges for delivering a knowingly unjust decision88.

LEGISLATIVE INITIATIVES
The expert potential of the legal community87 enables it to be involved, together with civil society
institutions and political forces, in the improvement of the legislative framework regarding a wide
range of issues of legal regulation of social relations, in particular, the protection of the professional
rights and guarantees of attorneys:
The Law of Ukraine "On Free Legal Aid"
on the minimisation of the risks of using appointed attorneys for imitation of a fair trial may
become one of the areas of such activity;

Article 23 of the Law of Ukraine "On the Bar and Practice of Law"
in order to determine that a search of the attorney’s premises is only acceptable when an
attorney himself/herself is a suspect in a case; on the possibility of using attorney’s licence to
practice law as an ID; making changes to the impossibility of questioning an attorney as a
witness in cases in which the attorney is a defence counsel, except in cases where the attorney
himself/herself is actually suspected of committing an offence;
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COORDINATION OF STAKEHOLDERS’ ACTIVITIES
INTERNATIONAL COMMUNICATION
Discuss issues regarding Ukrainian advocacy beyond national boundaries and institutions.
Actively develop international communication at all levels: interaction of state agencies
of Ukraine and other countries, joint work of legal community with colleagues from
abroad, coordination with international public and international organisations.
Disseminate information through international organisations and their response to
violations of the rights of attorneys in Ukraine through the adoption of project initiatives,
taking appropriate measures, correspondence, making publications and organisation of
meetings.
Establish a system of international support for public initiatives to provide the necessary
resources to projects aimed at developing democracy, human rights and the rule of law.
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DEVELOPMENT OF ATTORNEYS’ COOPERATION AND SELF-GOVERNMENT
Recommendations of Rytis Jokubauskas, Oksana Tsymbrivska and Mark Segal, experts of the EU
Project “Support to Justice Sector Reforms in Ukraine", for Bar self-government bodies:
create a comprehensive database and information management system covering all
violations of the professional rights and guarantees of attorneys, making it easy for an
attorney to officially register any violations of their professional rights and guarantees;
develop and disseminate model instructions and procedural guidelines for attorneys
on how to act and who to contact if their professional rights and guarantees are
violated;
hold a public campaign to strengthen the internal controls of state institutions and
provide training designed to prevent violations of the professional rights and
guarantees of attorneys;

ENSURE COOPERATION OF REPRESENTATIVES OF LEGAL COMMUNITY, COURTS,
PROSECUTOR'S OFFICE, INTERNATIONAL AND NATIONAL SOCIO-POLITICAL GROUPS
Conduct training workshops for judges on respecting attorneys’ rights and professional
guarantees, which also cover typical cases of violation and liability for violation of the
rights of attorneys, ways of preventing and responding to them, etc.
Hold round tables with judges on: a) admissibility of evidence collected through searches
conducted in violation of the established procedure; b) testimonies given without the
participation of an attorney; c) court warrants to conduct searches in an attorney’s
office; d) assessment of grounds for arresting an attorney, etc.
Conduct training events for prosecutors and other officials and officers of lawenforcement agencies on respecting the rights and professional guarantees of attorneys
and liability for their violation.

train the members of disciplinary chambers on initiating a disciplinary case, grounds
for bringing a disciplinary action against an attorney, etc.;

Train law-enforcement employees on the mandatory entry of applications to ERDR,
reports by an attorney on violation of his/her rights and guarantees; violation of an
attorney’s right to participate in procedural actions, as well as other issues at the pre-trial
investigation stage.

develop recommendations of the Bar Council of Ukraine regarding requirements of
the premises of attorneys;

Develop technical solutions to ensure confidential attorney-client communication in
courts, Police departments and other institutions.

develop and disseminate model instructions for representatives of Regional Bar
Councils who participate in searches of attorney offices;

Hold public campaigns and public outreach regarding violations of the professional rights
and guarantees of attorneys, ways of preventing and responding properly to such
violations.

train representatives of Regional Bar Councils who oversee searches of attorney
offices and other estates;
strengthen the work of the UNBA Committee on Protection of Attorneys’ Rights and
Professional Guarantees through a simplified and more inclusive structure, greater
participation of Committee members in its work, improvement of the provisions on its
activities, etc.;

Collect, process and disseminate statistical data: a) on criminal proceedings regarding
violations of the professional rights and guarantees of attorneys; b) on liability for violating
attorneys’ rights.
Prepare and disseminate (at both national and international levels) regular reports on the
state of respecting attorneys’ rights.

establish mechanisms and procedures for the payment for an attorney’s services,
court fees for attorneys, whose rights and guarantees have been explicitly violated;

Interact with international organisations and partners that can facilitate the protection of
the professional rights and guarantees of attorneys.

develop recommendations on the impossibility for attorneys to provide services that
are not legal and not related to the exercise of legal practice;

Make optimal use of digital technologies and video recordings of court hearings to cover
violations of the professional rights and guarantees of attorneys; train attorneys on these
matters, as well as engage and mobilise civil society, the media and international
institutions.

engage in public campaign to mobilise civil society and the media regarding liability
for violating the professional rights and guarantees of attorneys;
cases of prosecution for violation of the professional rights and guarantees of
attorneys that are meant to set an example89.

More active role of NGOs in disseminating information and raising awareness of violations
of the professional rights and guarantees of attorneys and promoting the implementation
of measures to reinstate rights that have been violated.
Systematic dissemination of the results of consideration of complaints and investigations
for overall awareness of the consequences of violations if they are considered within the
system of protecting the rights and guarantees of attorneys.
Monitoring proceedings, which allows for obtaining information and tracking progress in
the area of respecting attorneys’ rights90.
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USING INTERNATIONAL MECHANISMS FOR THE PROTECTION
OF ATTORNEYS’ RIGHTS
COMPLAINTS SUBMITTED TO THE UN SPECIAL RAPPORTEUR94
HIS/HER FUNCTIONS:
Applying to
the European Court
of Human Rights
informing about violations of
the Convention for the
Protection of Human Rights
and Fundamental Freedoms
by Member States of the
Council of Europe

Third
party
intervention

UN Special Rapporteur
on the Independence
of Judges and Lawyers

to inquire into any substantial
allegations transmitted to him or her,
and to report his or her conclusions
and recommendations about them;

the opportunity to draw the
ECHR’s attention to the
negative trends in the sphere
of human rights violations

a
specially
created
international instrument to
counteract violations against
judges and attorneys

to identify and record not only attacks
on the independence of the judiciary,
lawyers and court officials but also
progress achieved in protecting and
enhancing their independence, and
to make concrete recommendations,
including the provision of advisory
services or technical assistance when
they are requested by the State in
question;

LODGING APPLICATIONS WITH THE ECHR
The binding nature of ECHR judgments for all Council of Europe countries, including
Ukraine, is especially important. It allows those whose rights were violated to lodge an
application with a structure beyond the jurisdiction of a particular state and to expect its
judgments to be complied with by national authorities. Such an application is usually
lodged by the injured person , but various associations, such as non-governmental
organisations, academic community and other actors, may participate in this process.
Despite the large number of major offences against attorneys92, superficial analysis of
ECHR judgments reflects a relatively small number of cases regarding direct violations of
the rights of advocacy representatives. Such a situation may indicate that the ECHR has no
information about the current state of advocacy in Ukraine, thus making the measures on
informing the European Court even more relevant.

THIRD PARTY INTERVENTION
When associations participate as an applicant, it is called "third party intervention". It
allows Bar self-government initiative groups and civil society groups working with the
problem of violations of attorneys rights to take an active part in preparing for the
submission and consideration by the ECHR of complaints about negative trends that are
present in the exercise by advocacy representatives of their rights.
Such a format enables the ECHR to obtain additional information on materials to which it
would otherwise93 not actually have access due to the lack of ability to process large
volumes of data (including the legal aspects of national legislation of dozens of countries,
previous court decisions that may relate to a case, etc.). At the same time, it is important
to provide the ECHR with information on the judicial practice of domestic courts, which will
help to better understand the negative trends of Ukrainian realities, evaluate the
efficiency of the domestic judicial system in the area of solving offences committed
against attorneys.
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HIS/HER MANDATE:
To receive information related to:
–

individual cases,

–
certain groups or associations,
general trends,
–
systematic human rights
violations committed in a certain
country,
–
the content of a draft law or
an already effective law, which does
not meet international standards on
human rights;

to identify ways and means to
improve the judicial system, and make
concrete recommendations about
them;

to act on information submitted to
his/her attention regarding alleged
violations
relating
to
the
independence and impartiality of the
judiciary and the independence of
the legal profession;

to study, for the purpose of making
proposals, important and topical
questions of principle with a view to
protecting
and
enhancing
the
independence of the judiciary and
lawyers and court officials;

to send allegation letters and urgent
appeals to concerned Governments,
to be subsequently in the next
communication report of special
procedures
following
the
communications sent;

to continue to cooperate closely,
while avoiding duplication, with
relevant United Nations bodies,
mandates and mechanisms and with
regional organisations;

to take preventive measures or
organise investigations, if necessary;

to report regularly to the Council in
accordance with its programme of
work, and annually to the General
Assembly.

to conduct country visits upon the
invitation of the relevant Government
with subsequent submission of a report
on the visit to the Human Rights
Council, presenting his/her findings,
conclusions and recommendations;
to present annual thematic reports to
the Human Rights Council (June
session) and the General Assembly
highlighting important issues or areas
of concern related to the mandate.
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CONCLUSIONS

The facts presented in this report show the dangerous aspects of
the
attorney’s work and systematic violation of his/her
professional rights. Each case requires close attention from state
authorities, civil society and international institutions, since it
severely weakens the ability of advocacy to perform its functions.
The report aims to draw attention to violations of attorneys’ rights
and become one of the joint pilot initiatives for groups interested
in solving these issues. The main trends in violations of the rights of
attorneys and their profession, have been determined using the
practice of the European Court of Human Rights, thereby
confirming the existence of deep issues in the exercise of the
professional rights and guarantees of attorneys in Ukraine.
The proposals set out in the report on counteracting negative
trends can become the beginning of extensive work to
overcome the difficult situation that has emerged in Ukraine.
The report may be of interest to attorneys, representatives of Bar
self-government and state agencies, as well as public and
political groups working on the issue of protection of the
professional rights and guarantees of attorneys both in Ukraine
and abroad.
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